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VoL. XIII. APRIL, 1900. No. 8 


CONSTITUTIONAL REGULATION OF CON- 
TEMPT OF COURT! 


HE extension of the sphere of equitable relief by injunction, 

to meet new phases of interference with rights of persons 

and property evolved in “labor” controversies, has led to a great 
deal of alarmist criticism. While the writer does not believe that 
the courts have gone further than to apply well-settled principles 
to novel exigencies of civilization, he recognizes the sincerity and 
conscientiousness of some lawyers in their contention that there has 
been judicial usurpation of executive and legislative prerogatives 
which threatened constitutional liberty. Unfortunately, the cant 
phrase “ government by injunction” has proved a very taking shib- 
boleth in the mouths of demagogues, who would rally political 
sentiment for their own selfish ends under pretence of organizing 
to resist the growing tyranny of the courts. There has been so 
much comment that was soberly apprehensive, and so much more 
that was merely hysterical, that it may be taken for granted that 
the professional, as well as the lay, mind is now thoroughly alert 
to the evil tendency, if any, of judicial “expansion.” The time, 
therefore, seems opportune for calling attention to a counter ten- 
dency, which beyond doubt exists, and, in the judgment of the 


1 This paper was read on January 17, 1900, before the New York State Bar Associa- 
tion, 
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writer, is much more subversive of the integrity of our institutions. 
There is a constant and unmistakable disposition on the part of 
legislatures to invade the judicial province, and arrogate control of 
the exercise of judicial functions. A similar spirit in a less marked 
degree is wont to actuate executives, and here, unfortunately, well- 
settled principles of law make the authority to nullify judicial acts 
very clear. 

Professor Woodrow Wilson has observed that “the natural, the 
inevitable tendency of every system of self-government like our 
own and the British is to exalt the representative body, the peo- 
ple’s parliament, to a position of absolute supremacy. That ten- 
dency has, I think, been quite as marked in our own constitutional 
history as in that of any other country, though its power has been 
to some extent neutralized, and its progress in great part stayed, 
by those denials of that supremacy which we respect because they 
are written in our law.” ? In no particular has the legislative trend 
towards absolutism struck more vitally at the constitutional theory 
of three independent governmental departments than in the 
assumption to prescribe and regulate the power to punish for con- 
tempt of court. A court without a sheriff, and shorn of the right 
to enforce its mandates by contempt process, would be merely a 
debating society. The matter of fixing the general duties and 
powers of the sheriff already rests in the legislature. The courts 
of several states have realized that self-preservation demands the 
resistance of every legislative encroachment upon the historical 
judicial prerogative of inflicting penalties for contempt. The 
cases upon the subject are quite numerous, but it will be sufficient 
to cite three of the best considered of them: /# ve Shortridge, in 
the Supreme Court of California ;? State v. Morrill, in the 
Supreme Court of Arkansas ;* and Carter v. Commonwealth, in 
the Supreme Court of Virginia. The following language from the 
opinion in State v, Morrill (supra) may be taken as a typical judi- 
cial utterance : — 

“The legislature may regulate the exercise of, but cannot abridge, the 
express or necessarily implied powers granted to this court by the Con- 
stitution. If it could, it might encroach upon both the judicial and 
executive departments, and draw to itself all the powers of government ; 
and thereby destroy that admirable system of checks and balances to be 
found in the organic framework of both the federal and state institu- 
tions, and a favorite theory in the government of the American people. 


1 Congressional Government, P 3I. 2 34 Pac. Rep. 227. 
8 16 Ark. 384. # 32 S.C. 780. 
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“ As far as the act in question goes, in sanctioning the power of the 
courts to punish, as contempts, the ‘acts’ therein enumerated, it is 
merely declaratory of what the law was before its passage. The fro- 
Aibitory feature of the act can be regarded as nothing more than the 
expression of a judicial opinion by the legislature, that the courts may 
exercise and enforce all their constitutional powers, and answer all the 
useful purposes of their creation, without the necessity of punishing as a 
contempt any matter not enumerated in the act. As such, it is entitled 
to great respect, but to say that it is absolutely binding upon the courts, 
would be to concede that the courts have no constitutional and inherent 
power to punish any class of contempts, but that the whole subject is 
under the control of the legislative department ; because, if the general 
assembly may deprive the courts of power to punish one class of con- 
tempts, it may go the whole length, and divest them of power to punish 
any contempt.” 


The Constitution of the United States! provides that “the 
judicial power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the Congress may 
from time to time establish.” The constitutions of California and 
Arkansas contain similar provisions expressly vesting “the judicial 
power.” The constitution of Virginia provides: “There shall be 
a Supreme Court of Appeals, Circuit Courts, and County Courts. 
The jurisdiction of these tribunals, and of the judges thereof, 
except so far as the same is conferred by this constitution, shall 
be regulated by law.” Under this clause the Supreme Court of 
Appeals of Virginia has within a year past upheld the inherent 
judicial power to summarily punish for contempt as stiffly and 
radically as the courts of California and Arkansas.2 It was 
expressly laid down in the Virginia case that the power is neces- 
sarily resident in, and to be exercised by, the court itself, and that 
a statute assuming to provide for jury trials in contempt cases was 
unconstitutional and void. Whether, therefore, the phrase “ judi- 
cial power” be or be not used, the weight of American authority 
is that the constitutional creation of a court impliedly calls into 
being the historical inherent power of the English courts to 
effectuate their own acts by contempt process. 

The extent and nature of: such power are well described in the 
following language of Chief Justice Wilmot, quoted from 3 Camp- 
bell’s Lives of Chief Justices (p. 153), in the opinion in Carter 
v. Commonwealth (supra) : — 


1 Art. III. Sec. 1. 2 Carter v. Commonwealth, sugra. 
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“The power which the courts in Westminster Hall have of vindicat- 
ing their own authority is coeval with their first foundation and institu- 
tion ; it is a necessary incident to every court of justice, whether of 
record or not, to fine and imprison for a contempt acted in the face 
of the court; and the issuing of attachments by the Supreme Court of 
Justice in Westminster Hall for.contempts out of court stands on the 
same immemorial usage which supports the whole fabric of the common 
law; it is as much the /ex ¢erre, and within the exception of Magna 
Charta, as the issuing of any other legal process whatsoever. I have 
examined very carefully to see if I could find out any vestiges of its 
introduction, but can find none. It is as ancient as any other part of 
the common law; there is no priority or posteriority to be found about 
it ; it cannot, therefore, be said to invade the common law;; it acts in 
alliance and friendly conjunction with every other provision which the 
wisdom of our ancestors has established for the general good of society. 
Truth compels me to say that the mode of proceeding by attachment 
stands upon the very same foundation as trial by jury ; it is a constitu- 
tional remedy in particular cases, and the judges in those cases are as 
much bound to give an activity to this part of the law as to any other.” 


The inherent power of courts to punish for contempt has been 
recognized by the Supreme Court of the United States in such 
cases as U.S. v. Hudson,! Wells v. Commonwealth,? and Ex parte 
Robinson.’ In the decision last named, however, an important 
distinction is noted. After referring to the general inherent 
power, Mr. Justice Field, in the opinion of the court, says with 
regard to the Circuit and District courts: “These courts were 
created by act of Congress. Their powers and duties depend upon 
the act calling them into existence, or subsequent acts extending 
or limiting their jurisdiction. The act of 1831” (of Congress, 
limiting and defining authority and jurisdiction in contempt pro- 
ceedings) “is therefore, to them, the law specifying the cases in 
which summary punishment for contempt may be inflicted.” Mr. 
Justice Field does not go further than to express a doubt whether 
the statutory authority of limitation would apply to the Supreme 
Court of the United States. But, according to the reasoning of 
the opinion, it is quite clear that, if the point had been directly 
at issue, it would have been directly held that the contempt powers 


of that tribunal are not subject to congressional revision. It is. 


logical enough to hold that when a constitution, instead of itself 
creating courts, confers the power upon a legislative body, the 
congress or legislature may, as part of its act of creation, prescribe 


1 7 Cranch, 32. 2 21 Gratt. 503. ® 19 Wall. 505. 
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what shall be the powers of its creatures as to contempt, as well 
as their jurisdiction and authority in other matters. According to 
such doctrine, the Supreme Court of the United States, being called 
into being by the Constitution without intermediary legislation, 
has general, extra-statutory power to enforce its mandates by con- 
tempt process, and the same is true of courts constitutionally pro- 
vided for in the various states. On the other hand, courts whose 
source of existence is a state statute would be subject to statutory 
restriction of contempt process in like manner as the federal Cir- 
cuit and District courts. 

The distinction indicated by Mr. Justice Field illustrates and 
emphasizes the point towards which our discussion has tended. 
The power of the courts to punish for contempt should be ex- 
pressly granted and defined in the various constitutions. This is 
an essential function of a court as such. If it be subject to legis- 
lative supervision and curtailment, judiciaries may be reduced to 
the condition of mere advisory bodies, losing their independent 
status as codrdinate departments of American government. It 
may be suggested that, as courts have shown the disposition and 
firmness to take care of themselves, as witness the cases above 
cited, constitutional provision on the subject is unnecessary. For- 
tunately there is much force in this contention. But it should be 
remembered that, because of the legislative tendency to transgress 
constitutional bounds and absorb the entire governmental power, 
there is a constant liability to unseemly friction between the 
judicial and legislative departments. That there is a widespread 
disposition to encroach upon judicial prerogatives is shown by the 
enactment of the statutes which in the decisions before referred to 
were pronounced non-authoritative by the courts of Arkansas, 
California, and Virginia respectively. Furthermore, in cases 
where the right to create courts is conferred upon legislatures, it 
may be well to define in advance in the constitution the contempt 
‘power which such tribunals shall possess when summoned into 
being. While it may be logical in theory, it may not be expedient 
to concede this authority to the legislature. It may be proper to 
commit to legislative discretion the formation of new courts of 
limited or general jurisdiction as the necessity for them arises. 
But when such tribunals are formed they should. be endowed with 
the usual judicial power within their jurisdiction, without which 
they cannot be held to independent responsibility. 

Moreover, in at least one of the states the courts have not 
evinced proper self-respect and self-assertion. In the great state 
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of New York “an evident effort was made to codify the law of 
contempt and bring it within definite and fixed rules.” In People 
ex rel. Munsell v. Court of Oyer and Terminer,! it was laid down 
that, under statutory provisions discussed, “ the common law right 
as to private contempts was preserved outside of and beyond the 
statute enumeration, and this was deemed safe and prudent, 
because, in cases affecting only private rights and wrongs done 
merely to the suitor, the courts would be under little or no temp- 
tation to unduly strain or exercise their power.” As to public 
contempts, “precise limitations were needed, and any shred or 
remnant of undefined common law power was deemed dangerous. 
And so the legislature decreed that ‘every court of record shall 
have power to punish as for a criminal contempt persons guilty of 
either of the following acts and no others.’ . . . So that, for the 
criminal contempt, we may look only to the statute, while for the 
private or civil contempt we may resort, if need be, to the common 
law.” The opinion in this case contains no consideration or dis- 
cussion of the power of the legislature to “codify the law of con- 
tempt.” It is taken for granted, though the constitution of New 
York has provisions at least as appropriate as those of the Vir- 
_ ginia constitution for vindicating the inherent power which other 
courts have held exists independently of, and even in spite of, legis- 
lation. The New York Court of Appeals has thus surrendered to 
a theory which could be logically carried to the extent of reducing 
the judiciary to the substantial status of a legislative committee. 
In New York, and in any other states where such anomalous view 
may have been sanctioned, the need of constitutional amendment, 
setting the courts on their proper legs, is imperative. And it is 
thought that enough has been said to show the desirability of 
some express constitutional regulation of the contempt function 
in all the states. 

Thus far we have treated of efforts by legislatures to weaken 
the right arm of the courts. The authority of the executive to 
paralyze it, through the pardoning power, is well settled and gen- 
erally conceded. In the year 1841 one Dixon was adjudged guilty 
of contempt by the Circuit Court of the United States for the Dis- 
trict of Mississippi, and a fine was imposed, Upon his application | 
to the President of the United States for a pardon, the question 
of the President’s authority in the premises was referred to the 
Attorney-General, Mr. Gilpin, who decided that the pardoning 


1 ror N. Y. 245. 


- 
4 
5 
ig 
7 


REGULATION OF CONTEMPT OF COURT, 621 


power extended to the case. He said in part: “If we adopt, as 
the Supreme Court of the United States has decided we should 
do, the principles established by the common law respecting the 
operation of a pardon, there can be no doubt it may embrace such 
acase. A pardon has been held to extend to a contempt in West- 
minster Hall, under circumstances not materially different from 
those which occurred in the case submitted to the President. I 
am therefore of opinion that, should the President consider the 
facts such as to justify the exercise of his constitutional “ power to 
grant reprieves and pardons for offences against the United States,’ 
there is nothing in the character of this offence which withdraws 
it from the general authority.” With all due respect, we do not 
think that the precedent from Westminster Hall should be taken 
as controlling. This may seem inconsistent, as it has been argued 
above that, in determining the inherent power of the courts to 
punish for contempt, the law as it existed and was administered 
in Westminster Hall is to be followed. But the cases are widely 
different. American constitutions have not attempted to define 
the essentials of courts and their jurisdiction except by bodily 
adopting English models. The federal Constitution, after creat- 
ing the Supreme Court and granting “judicial power” to it, and 
other tribunals to be established by Congress, confers their most 
important jurisdiction by the provision that “the judicial power 
shall extend to all cases in law and equity arising under this Con- 
stitution, the laws of the United States, and treaties.” In ordi- 
nary parlance “equity” is an abstract term, connoting natural 
justice. As used in the Constitution “equity” is a concrete his- 
torical term signifying the system of jurisprudence administered 
by the English Court of Chancery. The vast and varied chancery 
powers administered by the federal courts to-day have for their 
basis the portion of the clause above quoted, extending the judi- 
cial power to cases in “equity.” So, in the earliest constitution 
of New York, adopted in 1777, the existing judges of the Supreme 
Court and chancellor were by implication continued, a Court of 
Errors was created, after the model of the English House of Lords, 
and it was provided that, although the judges of the Supreme Court 
and chancellor shall be members of that tribunal, the former shall 
not have a voice in the actual determination of an appeal from a 
decree in “equity,” and the latter shall not have a voice for the 
actual affirmance or reversal, on a question of law, of a judgment 
of the Supreme Court. What constituted “law” and what 
“ equity,” and what, therefore, were the respective characters and 
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jurisdictions of the Supreme Court and the Court of Chancery, 
were taken for granted. That is, the corresponding English insti- 
tutions, with certain minor modifications, were adopted. In the 
successive constitutions of New York the same method of merely 
historical description and definition of courts and their jurisdiction 
is in the main followed. And the same is generally true of state 
constitutions as a class. It was the intention to transplant the 
English juridical entities in their substantial integrity. Without 
recognizing such intention constitutional judicial provisions would 
have been worse than inadequate ; they would have been practi- 
cally meaningless. It is therefore not only legitimate, but abso- 
lutely necessary, to go back to Westminster Hall for inherent 
judicial power in America. | 

With regard to American executive departments the facts are 
different. If there was any one English feature which emphat- 
ically the American people did not intend to take over in its 
entirety, it was that of the executive head of the state. Some of 
the prerogatives of the English king, such as the pardoning 
power, were indeed expressly conferred upon the President and 
the governors, but the method of mere historical description and 
definition was not followed. The various functions of the execu- 
tive office were particularly enumerated and defined. The incum- 
bent was granted large actual powers of government, but powers 
which were hedged about with restrictions. The American execu- 
tive office was a new creation, not a similar institution bodily 
adopted. The contemplation was that it should constitute one of 
three independent and coérdinate departments. It follows that, 
while it cannot be said that English precedents on the pardoning 
power have no relevancy, they are not finally determinative, and 
have no force other than as illustrative arguments. 

It is argued that contempt of court is “an offence against the 
United States,” or, in other words, a “ public offence,” and there- 
fore is expressly covered by the constitutional power of pardon. 
Contempt is, of course, a public offence, but it is a special kind of 
public offence. It is, like any infraction of law, an offence against 
the whole people, but, in addition and more important, it is an 
offence against the dignity and a defiance of the authority of the 
court. With the conviction of and sentence for an ordinary crime 
the function of the court ceases ; upon conviction of contempt the 
court has a direct and vital interest in the enforcement of the 
penalty. 

These considerations are advanced as reasons why, in constru- 
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ing a flexible instrument of general terms and outlining a general 
policy, the courts should not have given the = literal and com- 
prehensive effect to the clause granting the President the right to 
pardon. As far as contempt was concerned, the courts might have 
held that the universality of the language was necessarily modified 
by the circumstance that the judiciary was intended to be an inde- 
pendent, codrdinate department, and that this could not be if the 
executive in its discretion could render the most essential judicial 
process practically abortive. However, these arguments can now 
be advanced only in favor of an express change in the law. The 
constitution of New York grants the power to pardon “for all 
offences except treason and cases of impeachment.” The lan- 
guage in the constitutions as a class is very sweeping, and it has 
been held with great unanimity that an executive’s power extends 
generally to convictions for contempt. The most recent case on 
the subject, citing many previous authorities, is Sharp v. State ex 
vel, Carson, in the Supreme Court of Tennessee (January, 1899). 
In all of the reported adjudications, so far as I have been able to 
discover, the pardon has been granted to relieve against the definite 
punishment for a consummated contempt. In such a case the anal- 
ogy to an ordinary “conviction” of an “offence against the state” 
is more plausible, than where a person is adjudged in contempt for 
refusing to obey an executory mandate—to give certain testi- 
mony, for instance, in say a quo warranto proceeding to deter- 
mine the title to a public office —and sentenced to imprisonment 
until he complies with the court’s order. Yet, in the latter in- 
stance, there would have to be the same kind of a “conviction ” as 
in instances of consummated contempt, and, under the general 
principles laid down, an executive would have power to pardon in 
one case as well as in the other. This might result in rendering a 
judicial mandate relating to the future nugatory, and prevent the 
enforcement of perhaps an absolutely essential step for the admin- 
‘ istration of justice in a pending procéeding. The recognition of 
the power of pardon, therefore, tends to make the courts creatures 
of executive will or caprice, and, in like manner as the concession 
of the authority of the legislature to regulate contempt, to disturb 
the theoretical adjustment of the American governmental tripod. __ 
An impressive object lesson of the possibilities of abuse of the 
executive function in question was afforded by an episode in the 
political history of the state of New York. In the year 1891 there 


1 49 S. W. R. 752. 
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was a serious contest between the two great political parties for 
the control of the New York legislature. It was perceived imme- 
diately after the election that in the Senate the plurality either 
way would be very narrow. As to the candidates of three or four 
close districts, certain informalities in ballots used, and other al- 
leged irregularities, were relied on to affect the canvass of votes 
and the consequent certificates of election to be given. These 
controversies were carried into the courts, and in Onondaga 
County one Thomas J. Welch, a member of the Board of County 
Canvassers, was. adjudged guilty of contempt, and punishment 
imposed on him for disobedience of a judicial order relative to the 
canvassing of votes, and he was forthwith pardoned by the gov- 
ernor. The governor was one of the most active and influen- 
tial politicians, and the leader of his party in the state, and the 
disobedience of the court’s order operated to his party’s advan- 
tage. It scarcely seems that anything needs to be added to the 
bare statement of this case. It is true that the governor in his 
explanatory memorandum charges an abuse of judicial authority. 
If there were any grounds for this accusation they should have 
been laid before the assembly, to be considered on the question 
of impeaching the judge. As matter of fact, the imputation — 
one of the gravest that could be made if taken seriously — was not, 
and, under the circumstances, scarcely could have been, regarded 
as anything but a bit of the ordinary theatrical arraignment of the 
other side indulged in by partisans in the heat of a political cam- 
paign. Fortunately incidents such as the one described have been 
rare, but there is no good reason for relying upon the continuance 
of such good luck. It is perfectly possible for a governor to 
powerfully influence, if not actually control, the issue of close 
elections by nullifying the action of the courts. It is a truism 
that purity of the elective franchise is indispensable for the sur- 
vival of democratic government ; and how can such purity be pre- 
served save through the courts? The writer has always advocated | 
the extension of the jurisdiction of the courts even to cases of con- 
tested elections in legislatures and Congress. It is notorious that, 
under the present system, members are constantly seated by a 
_ strict party vote, under circumstances which would irredeemably 
blast the reputation and the official career of a judge who ren- 
dered a similar decision. Certainly, cases of disputed elections at 
the polls imperatively require for proper determination the tradi- 


1 Public Papers of Governor David B. Hill, 1891, p. 270. 
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tional non-partisanship, conscientious care and regard for settled 
principles of law, which in Anglo-Saxon communities are associ- 
ated with the judicial office. And a governor who evinces strong 
and brilliant executive qualities on great occasions may, with 
something of the same impunity as an average member of a legis- 
lature, use his official power to promote the advantage of his 
party and his own political future. His capabilities of mischief 
are greatly increased through his control of the action of the 
courts. His authority in this respect is an anomaly in American 
institutions. Under our theory of departmental checks and bal- 
ances, a governor should no more be permitted to pardon upon 
conviction for contempt than the courts should be suffered to 
control executive acts by mandamus or injunction. To this gen- 
eral statement there is one exception. The constitutions grant 
to the President of the United States and the state governors the 
right to suspend the writ of habeas corpus when, in cases of 
rebellion or invasion, the public safety may require it. The wis- 
dom of this contingent function of the executive is probably at the 
present day generally conceded. And pardon for commitment for 
contempt is an executive act of the same class. In both cases one 
of the three departments invades the province of another depart- 
ment. The same circumstances of public exigency, when inter 
arma silent leges, should be required to exist before the executive 
may override the judiciary by either method. 

In his chapter on “ State Constitutions” in The American Com- 
monwealth, Mr. James Bryce refers to the tendency of constitu- 
tions to grow longer with each revision, largely because of popular 
distrust of ordinary legislators and the desire to curb them by 
organic law. Mr. Bryce cites a ridiculous instance in which a con- 
stitution goes even so far as to regulate the supply of stationery 
and fuel for the use of the legislature. In advocating —as is the 
purpose of the present paper —the constitutional regulation of 
contempt of court, the imputation is not incurred of seeking to 
lug ordinary legislation into the fundamental law. According to 
Mr. Bryce’s analysis and classification, contempt of court falls 
within one of the scientifically proper parts of a “ normal constitu- 
tion,” — “the frame of government, —z. ¢., the names, functions, 
and powers of the executive officers, the legislative bodies, and the 
courts of justice.” Nor would the proposed reform necessarily 
lead to great extension of length, or very elaborate and minute 
provision in constitutional articles devoted to the “frame of the 
government.” As to the character, jurisdiction, and function 
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of courts, it would probably not be well to depart from the brief 
historical forms of definition which proved sufficient in the begin- 
ning, and have now been rendered practically definite by custom 
and adjudication, But, in addition, there should be expressly 
provided that courts of general jurisdiction shall have such 
powers to punish for contempt as were exercised ‘by the courts 
of King’s Bench and Chancery at the time of the Revolution, 
and that courts of limited jurisdiction shall have similar plenary 
powers when acting within their jurisdictions. Probably it would 
be well to expressly inhibit legislation on the subject of contempt, 
and certainly the executive should be disqualified from pardon- 
ing persons committed for contempt except under circumstances 
which would now authorize the suspension of the writ of habeas 
corpus. There should also be inserted a certain limitation upon 
the court’s own powers. In cases of what has been termed 
“executory” contempt — the refusal to perform some interlo- 
cutory act, such as to testify in a legal proceeding — the court’s 
power should be without limitation. In a contested will case 
in the city of New York several years ago, an old family ser- 
vant, with a stoical loyalty that won her a great deal of senti- 
mental admiration, spent several months in jail rather than answer 
questions affecting her employers or touching family secrets. It 
should not be within the power of a recalcitrant witness to clog 
the wheels of justice through the alternative of suffering a defi- 
nite brief term of confinement. Interested parties would fre- 
quently be willing to offer a sufficient pecuniary indemnity for 
the temporary withdrawal from society. In one of the decisions 
above cited, as confirmatory proof of the general moderation and 
propriety with which the power to punish for contempt has been 
exercised, the court shows that only in two states has an attempt 
ever been made to constitutionally limit the inherent judicial 
power. Even if the judicial discretion were made absolute as to 
consummated as well as interlocutory contempt, it would not be 
abused except in exceptional cases. But to guard against cruel 
and unusual punishment in rare cases, as well as for completeness 
of legal form, constitutions should prescribe arbitrary limitations 
where the penalty imposed relates to a closed transaction, and 
thus is merely vindicative of the court’s authority and dignity. 
Wilbur Larremore. 
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HE enactment of the new German Civil Code, the Biirgerliche 
Gesetzbuch, took place on August 18, 1896, but the act pro- 
vided that it should not take effect until the first of January, 1900. 
It was necessary to allow the legal profession to become familiar 
with the new law, and it was deemed proper that the date chosen 
for the beginning of its actual operation should mark the sig- 
nificance of the event. The year 1900 brings to Germany the 
consummation of legal unity, which confirms the political unity 
achieved thirty years ago. 
To the greater part of Germany the new Code does not mean a 
transition from unwritten to written law. The common law, which 


is the Roman law considerably modified by German institutions, | 


customs, and statutes, had to yield in many territories to various 
codifications, emanating from one or the other of the many sover- 
eignties which divided Germany. Of these codes, the most impor- 
tant were the Prussian Landrecht of 1794, in force in the greater 
part of Prussia, the Saxon Code of 1863, and the Code Napoleon of 
1804, which had been adopted in all parts of Germany west of the 
Rhine, and, in an official translation, in the Grand Duchy of Baden. 
In many other places, local statutes and customs had partly super- 
seded the common law, producing in some matters a perfect chaos 
of legal systems. A memorial presented by the German govern- 
ment to the Reichstag to accompany the proposed Code, which was 
in 1896, gives a summary of the geographical distribution of law in 
Germany. Besides the great codes, it enumerates thirty of the 
“more important” legal systems. Thirty-three per cent. of the 
Germans had their laws written in Latin, fourteen per cent. in 
French. 

The German Imperial Constitution of 1871 enumerated among 
the subjects of federal legislation the law of obligations, crimes, 
commerce, bills of exchange, and procedure. The commercial law 
and the law of bills and notes had already been codified under the 
German Federation of 1815, and the codes had become law by the 
concurrent action of the several states. These two codes were 
simply reénacted as federal statutes. Efforts were made from the 
beginning to enlarge the scope of the federal legislative power so 
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as to make it cover the whole of the private law, and the agitation 
for this purpose commanded the support of large and increasing 
majorities in the Reichstag. The state governments represented 
in the Federal Council hesitated somewhat, but early in 1873 the 
federal government declared in the Reichstag that the unanimous 
consent of the state governments to the required constitutional 
amendment might be expected. On December 30, 1873, the 
amending act became a law. It extended the federal power of 
‘legislation over “the entire civil law, the criminal law and proce- 
dure.” 

It had become settled by this time that the power would be exer- 
cised by codification, and not by the enactment of a series of special 
statutes covering limited topics. The criminal law had already 
been codified, and draft codes of criminal and civil procedure were 
under consideration and became law in 1877. 

In undertaking the codification of the private law, the govern- 
ment proceeded with a deliberation and thoroughness correspond- 
ing to the magnitude of the task. A preliminary commission of 
five superior judges was first appointed to make suggestions as to 
the method to be pursued in framing a draft code. One of the 
principal recommendations made and adopted was that the prepara- 
tion of the Code should not be left to the regular staff officials of 
the German government, who usually draft the legal measures 
submitted to the legislature, but that a commission ad hoc should 
be created, to consist of judges, officials of the department of jus- 
tice, and law teachers at the universities, with power to employ 
special assistants, and to call for information on the authorities of 
the several states. It was contemplated that the different parts 
should be drafted by individual members of the commission, the 
whole then to be revised by the commission sitting together ; and 
that the result should be published for criticism and suggestions, 
to serve as a basis for a second reading. 

In July, 1874, the Federal Council appointed a commission of 
eleven members, of whom nine were practical jurists (judges and 
high officials), and two university professors. The chairman of the 
commission was Dr. Pape, the president of the Imperial Commer- 
cial Court, the highest federal tribunal at the time. 

The commission began its sessions in September, 1874, and the 
next six years were devoted to the work of preparing preliminary 
drafts of the five main divisions of the Code, each of which was 
assigned to one member. During this time the draftsmen met 
weekly, but the commission as a whole had only annual sessions of 
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comparatively short duration. The work of the whole commission 
began in 1881 and ended at the close of the year 1887, when the 
first draft code was submitted to the chancellor. Thirteen years 
had thus been spent upon its preparation. 

The draft, together with a condensed edition of the explanatory 
notes, was published in 1888. These notes, called “ Motive,” fill 
five volumes of about four thousand pages in the aggregate, while 
the unpublished original notes are far more voluminous. Even 
the abridged edition contains an enormous mass of material, and 
undoubtedly forms the most valuable treatise on comparative juris- 
prudence ever published. 

The first draft called forth a flood of papers, pamphlets, and 
books, and there was probably not a legal writer in Germany who 
did not contribute his share of criticism. Criticism of course had 
been invited by the publication, and was its main object; but the 
commissioners could hardly have ‘expected, after the painstaking 
and conscientious labor of many years, to find that the criticism 
was in the main unfavorable. Ample tribute was paid to the care 
and learning displayed in every part of the codification ; but excep- 
tion was taken both to its form and to the general spirit of its 
provisions. The wording was regarded as abstruse, clumsy, and in 
many respects not easily intelligible ; and it was unfavorably com- 
pared to the lucidity and simplicity of the French Code. It was 
urged that the Code should be a guide to the people, as far as the 
nature of the material allowed, and that its language should be 
plain and popular in the best sense of the word. As for the general 
spirit of the provisions, it was contended that it was too Roman- 
istic, and not sufficiently German in character, and that it failed to 
do justice to the social requirements of the age. The word “social” 
has obtained a great vogue in matters of legislation in Germany, 
and has become one of the catchwords of political discussion ; it 
refers chiefly to the condition of the laboring and other econom- 
ically dependent classes, and, in connection with the Civil Code, 
meant that the extreme assertion of the right of property and the 
liberty of contract should be restrained, especially in the matter of 
debt and employment. Professor Gierke, of Berlin, a jurist of rare 
learning and ability, and a strong believer in the “social” supe- 
riority of German over Roman legal ideas, wrote a book entitled 
“The Draft of a Civil Code and the German Law,” which is the 
clearest and most eloquent summing up of the various objections 
brought against the proposed Code, and probably also the most 
readable account of its leading provisions and principles. 
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The government regarded the force of adverse criticism as suf- 
ficient to recommend an entire recasting of the first draft, and this 
work was intrusted in 1890 to another commission of twenty-two 
members, partly jurists, partly economists, and partly experts in 
different branches of trade and industry. This commission adopted 
the plan of keeping the public informed of the progress of its de- 
liberations and of all conclusions reached, thus getting the benefit 
of criticism and advice as the work was progressing and before its 
results were presented asa whole. The second draft was published 
in 1894, this time a simple text without explanatory notes ; but the 
minutes of this commission are in course of publication. The first 
draft had been used as a basis, but a great many changes were 
made both in form and substance. It is known that the technical 
improvements are largely the work of Professor Planck, of Goettin- 
gen. Its superiority over the first draft is generally acknowledged, 
and in the matter of language must be apparent to any one. 

The second draft went to the Federal Council for discussion in 
October, 1895. A memorial containing brief comments upon the 
several provisions of the Code was published by authority in 1896. 
On January 17 of that year the Code was submitted to the Reichs- 
tag, and by it referred to a committee of twenty-one members, 
which had fifty-three meetings and reported on June 12. The 
discussions in the body of the House on the second and third read- 
ing occupied the month of June, and the act was passed by a large 
majority on July 1. On August 18, 1896, the Emperor promul- 
gated it in the Imperial Gazette, thus completing the constitutional 
requirements of enactment; but, as already mentioned, the act 
itself postponed the time of its taking effect to January I, 1900. 

It is not possible to give in this article anything like a complete 
analysis of the Code, and I shall therefore merely attempt to give 
a very general idea of its system, and to illustrate by some of the 
more striking provisions its policy and principles. 

The scope of the codification is indicated by its main divisions. 
These are, besides a general part, the law of obligations, the law of 
property, the law of family or domestic relations, and the law of 
inheritance. A separate Introductory Act contains in its first 
chapter a concise statement in thirty-one sections of the principles 
of the so-called Conflict of Laws, as they are to be administered by 
German courts. This, I believe, is the first authoritative codifica- 
tion of an interesting branch of the law of rapidly growing impor- 
tance. The scope of the Code is materially limited by the omission 
from it of most of those matters which had been previously regulated 
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by other imperial laws ; above all, the whole commercial law, the 
law of bills and notes, of shipping, of common carriers, insurance, 
patents, copyright and trade-marks, and bankruptcy. It thus ap- 
pears that for many of the most important business transactions 
reference must be had in the first instance to separate statutes, 
and only for more general principles, such as joint parties, assign- 
ment, release or rescission, to the law of obligations as regulated by 
the Code. The general part contains a chapter on corporations, 
but, as all business and public corporations fall under special laws, 
this chapter relates almost exclusively to organizations of a social 
character, and to incorporated trusts. In the law of property, im- 
portant reservations have been made in favor of the local laws of 
the several states, while the books on family law and on inheritance 
cover their respective subjects almost completely. 

The general part contains a miscellaneous collection of provi- 
sions which did not seem to belong exclusively to any one of the 
four other books. They relate to the following subjects : Natural 
and juristic persons, different kinds of property and appurte- 
nances, acting capacity, void and voidable acts, offer and accept- 
ance, conditions, agency and ratification, time, limitation and 
prescription, and private means of redressing wrongs and securing 
rights. In connection with the law of persons, the Code regulates 
fully the matter of presumption of death from absence, and estab- 
lishes novel principles on two other points: it recognizes that a 
person may have his domicil at two different places at the same 
time (§ 7), and it protects the members of a family against the 
unauthorized use of the family name by a stranger (§ 12). 

Upon the fundamental question, what constitutes a legal wrong ? 
the Code takes on the whole an advanced position. Section 226 
provides that the exercise of a right is not allowed where its only 
purpose can be to inflict injury upon another, and § 826 says that 
whoever intentionally inflicts injury upon another in a manner con- 
trary to the common standards of right conduct (in einer gegen die 
guten Sitten verstossenden Weise) shall be liable for damages. 
This is a full recognition of malice as a cause of action, and it may per- 
haps be carried to dangerous applications. The extreme assertion 
of the right of ownership is further checked by providing (§ 905) 
that an owner cannot forbid encroachments upon his property made 
so high above or so far below the surface as not to affect his inter- 
ests, and (§ 904) that he cannot forbid encroachments necessary to 
avert a present danger of injury disproportionately greater than the 


injury to the property, leaving, however, to the owner a claim for 
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actual damages in the case last mentioned. This latter provision 
sanctions what would be under most legal systems a technical 
wrong committed with practical impunity, and is characteristic as 
showing how careful the Code is to avoid a conflict between legal 
right and common sense. The same “social” spirit which has 
dictated these checks upon the abuse of ownership also restrains 
the liberty of contract by the rule, found in § 138, avoiding any 
contract which through exploitation of the improvidence, inex- 
perience, or the necessities of the obligor exacts a manifestly 
excessive return for the consideration moving from the obligee. 
This provision, which was added by the commission of the Reichs- 
tag, is in addition to the prohibition of professional usury, which 
is covered by separate legislation. In view of these restrictions 
on the rights of property and liberty, it is interesting to note that 
the Code recognizes redress by private act by allowing a claimant 
to take, destroy, or damage property, or to arrest the person obli- 
gated if there is danger of his escape, or to overcome by force 
resistance to an act which a person is under obligation to suffer, 
provided in all these cases that authoritative aid cannot be obtained 
in time to avert the danger of losing the claim, or having its reali- 
zation unduly jeopardized (§ 229). 

It is remarkable how brief the Code is on the subject of torts ; 
only one chapter of thirty-one sections is devoted to the matter. 
A large number of torts are covered by the simple provision that 
every one is liable for the damage he does by an illegal, intentional, 
or negligent violation of the life, body, health, liberty, property, or 
other right of another (§ 823). Special provision is then made for 
libel and slander and seduction (§§ 824, 825). Liability for the acts 
of servants and wards, and for damage done by animals, is regu- 
lated, and full provision made regarding the measure of damages. 

For permanent personal injuries impairing the earning capacity 
of the injured, compensation is made as a rule by’periodical pay- 
ments, and only for special reasons by a lump sum (§ 843). Where 
an injury inflicted affects body, health, liberty, or female honor, 
the damages recoverable are not limited to pecuniary loss (§ 847). 
The Code recognizes a qualified liability upon equitable considera- 
tions of a child or a non-compos, saving to him sufficient means to 
support him according to his station in life (§ 829). In cases of 
contributory negligence, damages may be awarded according to the 
comparative degree of fault (§ 254). 

With regard to contracts, the general rule, following the principle 
previously adopted by the Commercial Code is that no form is 
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required for their validity. Of the exceptions to this rule, the most 
important is that of contracts for the transfer of real estate, which 
require judicial or notarial authentication (§ 313). It may be men- 
tioned here that a similar authentication is provided for in the case 
of wills; but a will may also be validly made by a declaration 
written, signed, and dated in the testator’s own hand (§ 2231). In 
accordance with the principles of the civil law, a consideration is 
not essential to a valid contract, but absence of a lawful ground for 
a promise is a good defence to its enforcement (§ 821). Incase of 
mistake as to the substance of any legal act, the act is voidable, 
but the party avoiding it is liable to the other for the damages 
which the latter has suffered by a justifiable reliance upon its 
validity (§§ 119, 122). A contract may be made for the benefit of 
a third person so as to give him a right of action (§ 328). 

The provisions regarding special classes of contracts contain 
many interesting points, a few of which may be mentioned. The 
performance of a promise of a gift may be refused, if it would leave 
the promisor without adequate means of support according to his 
station in life (§ 519); every such contract, moreover, requires 
judicial or notarial authentication (§ 518). The promise of a loan 
may also be revoked if the borrower’s solvency is unexpectedly 
impaired (§ 610).. It is provided that in brokerage contracts the 
right to a commission is forfeited by the broker’s acting for the 
other party contrary to the spirit of the transaction (§ 654). A 
marriage brokerage contract does not entitle to a commission, but 
a commission paid under it cannot be recovered (§ 656). Under 
wagering contracts we find the rule that where a contract for the 
purchase and sale of commodities or securities is made with the 
understanding that only the difference between the contract price 
and the market price at the time set for delivery is to be paid by the 
loser to the winner, such contract is to be regarded as a wagering 
contract ; 4. ¢., it is void, but what has been paid in accordance with 
it cannot be recovered (§ 764). The title on the contract of service 
gave rise to extended discussions in the Reichstag; perhaps the 
most noteworthy provision is that every contract of service made 
for life or for a longer term than five years may be terminated after 
the lapse of five years on giving six months’ notice (§ 624). The 
Social Democrats had moved to reduce this period to one year. 
The Code treats all kinds of service alike, except that the right to 
terminate is somewhat varied according to the grade of service ; 
but the great bulk of labor legislation is covered by special statutes, 
commercial clerks and sailors stand under the Commercial Code, 
and domestic service is left to the law of the several states. 
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The third book of the Code dealing with property is largely taken 
up with the law of real estate. In the creation and transfer of 
rights in real estate, the principle of registration is strictly applied ; 
and registration does not merely serve the purpose of notice, but is 
the essential step in passing title (§ 873). The technicalities of 
recording are regulated by a separate statute. Mortgages may be 
created without personal liability, and property can be burdened 
with the payment of rent charges, which, however, cannot be made 
perpetual (§ 1202). It may be mentioned here that, while the 
recognition and regulation of estates entailed in perpetuity is left 
to the local laws, the Code provides for ordinary cases that a re- 
mainder cannot be limited to take effect at a time later than thirty 
years after the testator’s death, unless it is limited upon an event 
happening to a particular tenant or remainder-man who is living at 
the death of the testator (§ 2109). 

As to personal property, the law of pledge is very fully regulated, 
and quite elaborate rules have been enacted to determine how lost 
and found property is to be dealt with, The German law does not 
allow the title to property to be transferred by mere consent, but 
requires, as the Roman law did, delivery (§ 929). Another prin- 
ciple of great importance is that title to personal property passes 
if the property is acquired in good faith from one having posses- 
sion, provided that the owner had not lost his possession by theft 
or accident (§§ 931-935). In other words, the owner of personal 
property, by intrusting its possession to another, puts it in the 
power of the latter wrongfully to dispose of the title ; a bona fide 
purchaser for value being absolutely protected, while a bona fide 
taker without consideration is liable to the owner on the theory of 
unjust enrichment (§ 816). These rules regarding title to personal 
property correspond to the maxim of the French law: “En fait de 
meubles possession vaut titre.” 

The law of family relations is introduced by a declaration to the 
effect that a promise to marry is not actionable, and that stipula- 
tions for a penalty for breach of promise are void ; but damages 
may be recovered for actual loss and expenditures incurred, unless 
the breaking off of the engagement was justified by important 
reasons (§§ 1297, 198). The enactment of the Code furnished an 
opportunity to reopen the question of the civil marriage, which had 
already been decided by a law of 1874. The government took a 
firm stand, declaring that it would sooner see the whole Code lost 
than abandon the absolute requirement of marriage before a civil 


officer. All that the Catholic party and the other enemies of com- 
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pulsory civil marriage could obtain was the insertion of a section 
declaring that religious obligations regarding marriage were not 
affected by the Code (§ 1588), a provision without legal significance, 
but of possible moral value. 

There are some interesting provisions regarding personal rights 
and obligations incident to marriage. The husband is given power 
to determine all questions touching marital life, especially domicil 
and residence, provided that this power is not abused (§ 1354); 
the wife is given the so-called power of the keys; 2 ¢, she man- 
ages the domestic affairs, but subject to the husband’s power, so 
that the recognition of her right amounts in reality only to a pre- 
sumption, valuable especially in binding the husband to acts done 
by the wife within this sphere (§§ 1355-1356). The obligation of 
the wife to render services in the household or in the husband’s 
business depends upon the customs prevailing in their station of life 
(§ 1356). The duty of support and maintenance falls primarily upon 
the husband, secondarily upon the wife (§ 1360). 

Proceedings to annul a marriage may be brought on the ground 
of essential error or deception ; but deception regarding the pecu- 
niary condition of either party cannot be relied upon (§§ 1339, 1340). 
The recognized grounds of divorce are: adultery and certain 
offenses against morality ; attempts upon the life of husband or 
wife ; desertion ; grave violation of marital obligations, or infa- 
mous conduct making further common life intolerable ; and finally 
incurable insanity. Perhaps no other provision of the Code was so 
hotly contested as the recognition of this last ground of divorce ; 
the Reichstag struck it out on the second reading of the bill, but 
reinstated it on its final passage. — 

Another controversial point was the regulation of the property 
relations between husband and wife, a matter in which there had 
been the most bewildering diversity of local customs and statutes, 
so that in some cases different systems prevailed in different parts 
of the same city. A strong plea was made for the principle of 
separate property rights of married women, and the women’s clubs 
and societies pronounced in favor of it; but the prevailing opinion 
was that, while this might be the system of the future, for the 
present it ran counter to German ideas and customs, especially 
among the peasant classes ; and the Code declared in favor of the 
system by which the husband obtains the income from the wife’s 
estate, and the power to manage all her property according to his 
discretion ; but the Code allows the adoption by agreement of the 
system of separation of property, as well as of some modified sys- 
_ tems of community, which it likewise regulates in full. 
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The treatment of the law of property incident to marriage shows 
the conservative character of the codification. The consolidation 
of many different systems of private law into one made changes 
inevitable, and the opportunity was taken of introducing a con- 
siderable number of reforms ; but radical departures from existing 
conditions were avoided, and the fact that some principle generally 
prevailed through the greater part of Germany was in most cases 
accepted as conclusive in favor of its adoption. This conservative 
policy of the codifiers undoubtedly facilitated the passage of the 
act through the legislature. 

It is true that a considerable amount of controversial matter was 
eliminated by leaving to local law or to separate federal statutes 
nearly all relations of a public or quasi-public character. The Code 
naturally abrogates an enormous mass of local law, by which 
hitherto the great bulk of civil relations had been regulated ; but 
the Introductory Act enumerates a long list of matters with regard 
to which local provisions are to remain untouched, including perpe- 


- tuities and restraints on alienation, statutes of mortmain, religious 


societies, the law of mines and waters, of fish and game, of insur- 
ance, of author and publisher, nearly all property relations between 
the individual and the state, and nearly all public or semi-public 
property. The amount of separate federal legislation in matters 
of property is likewise very large, the Commercial Code alone cover- 
ing many of the most important transactions of business life. The 
many questions that must arise as to the relation between the 
Code and the rival laws thus left in force have as far as possible 
been expressly regulated. In order to bring the other federal laws 
into harmony with the principles of the Code, nearly every one of 
them has been amended in important particulars, and a revised 
version of the Commercial Code has been enacted. Similar work 
is being done in the several states. 

The enactment of the Civil Code nearly concludes the work of 
systematic codification which has been going on in Germany during 
the last fifty years, and which the annals of legal history parallel 
only in the legislation of Justinian and that of Napoleon. The Civil 
Code is properly regarded as the climax of this work ; for in every 
system the private law is the foundation of jurisprudence and the 
most mature expression of the reason of the law. Being more 
independent of conditions of time and place than other branches 
of the law, it has preéminently the character of a fundamental and 
permanent law. The civil law of Rome has spread over Conti- 
nental Europe, and has retained its authority for many centuries ; 
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the French Code has been largely adopted by other countries ; and 
even at this early stage of its history the German Code has been 
made the basis of the codification of the private law of Japan. 
There is no reason why the German codification should not have 
its influence on civil legislation in the countries of the common law. 
We are apt to notice the differences between the common and the 
civil law far more than the many features they have in common ; 
but the latter are the more important, and perhaps the most striking 
differences between the two legal systems are due to accidents of 
historical development rather than to fundamental or irreconcilable 
views of legal policy. Problems of private law must be ultimately 
settled upon purely rational principles, and these are essentially the 
same where fundamental economic conditions are alike. It is this 
element of universality and permanence in the principles of private | 
law which gives to such a work as the German Civil Code an inter- 
est and an importance extending far beyond the territory of its 
immediate operation. 
Ernst Freund. 


UNIVERSITY OF CHICAGO, 
December, 1899. 
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THE RIGHT TO LOCAL SELF-GOVERNMENT. 
III. 


HE supremacy of the town in Rhode Island is also evidenced 
by the insignificant réle the county has always filled in this 
state. 
The first division into counties was in 1703. 


“ Be it further enacted by the authority aforesaid : That there shall be 
two inferior Courts of Common Pleas to be holden on the main land for 
her majesty, early in the county known by the name of Providence Plan- 
tations; and that it shall be held at Providence first as the shire town; 
and next at the town of Warwick.” ? 

“ Be it further enacted by the authority aforesaid: That Rhode Island, 
with the rest of the islands within the said Collony, shall be a county by 
the name of Rhode Island County; and that Newport be the shire 
town.” * 


It will be noticed that here there was no incorporation of the 
counties — they were merely geographical divisions of the colony. 
Washington County, originally called the Narragansett country, 
was created next, in 1729, as King’s County.? The act is entitled 
“An act for the dividing the colony of Rhode Island and Provi- 
dence Plantations into three counties . . .”” (Newport, Providence, 
and King’s County), and was passed because “the more remote 
inhabitants are put to great trouble and difficulty in prosecuting 
their affairs in the common course of justice, as the courts are now 
established,” and this is the only end achieved even now by the 
division of the state into counties. The name of this county was 
changed to Washington County in 1781. 

The next county created was Bristol County, in 1747,‘ and the 
fifth and last county was Kent County, in 1750.5 

But although we speak of these counties as incorporated (it is 
noteworthy that not all of these acts do so), they are not corpora- 
tions in the sense that towns are corporations ; for in Rhode Island 
everything is done by the towns and nothing by the counties. 

There are no county commissioners, no county records, no county 


1 3 R.I. Col. Recs. 477 (1703). 2 Ib. 478 (1703). 8 4 R.I. Col. Recs. 427. 
# 5 R.I. Col. Rec. 208, 5 Ib 302. 
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taxes, no county roads, no county probate courts, in Rhode Island. 
All these things are and ever have been managed by the towns. 
The only county officers are the clerk of the Supreme Court and 
Court of Common Pleas, who has the custody of the papers of these 
courts when they meet in the different counties ; the sheriff of the 
county, whose writ, however, runs throughout the state; and the 
keeper of the county jail, who, in other than Providence County, is 
the sheriff of the county. A county can neither sue nor be sued 
in Rhode Island, as a town can, and is not a corporation. 

The power of the town over its own probate matters is another 

mark of the supremacy of the town in Rhode Island and of the 
continued retention of an original power. Until the acceptance of 
the charter, in 1647, each town had jurisdiction over probate mat- 
ters arising in the town, as it had over all other judicial matters, 
_ In “that remarkable piece of colonial legislation, the code of 
1647,"1 passed at the first meeting of the general assembly, we 
find? a statute concerning the probate of wills, conferring this 
power upon “the head officer of the Towne,” whom we should 
now call the president of the town council, and who was the chief 
executive of each town. 

In 1675 it was 


“Voted, whereas by law of this collony (in the letters thereof in the 
said law) bearing date in the yeare 1647, said saith, the probate of wills, 
was to be before the head officer, which said name (in the said law) by 
the present constitutions is extinct, and by reason of difference of opinion 
probation of wills is deferred ; and for that the thinge is as weighty as to 
make a will for the dead, dyinge without a will, and the said supposed 
head officer may be in his own case; therefore be it enacted, that the 
power of probation of wills shall be in the Towne Councills or major part 
of each, to which it doth belong.” ® 


This law plainly recognizes and restores a former custom, and as 
thus established it has continued to be the law even until now, 
special town or city probate courts being instituted by the gen- 
eral assembly only as increase of population requires. A right of 
appeal from these probate courts to the Supreme Court has always 
existed and is still a part of the judicial system of this state. 
There is no escheat to the state in Rhode Island if one dies 
leaving no heirs. Ch. 217 Gen. Laws of R. I. provides that if a 
person die leaving real or personal estate without leaving any 


1 Gleanings from the Judicial History of Rhode Island, by Judge Durfee, 6. 
R. 1. Col. Recs. 188. 8 2 R. I. Col. Recs. §25. 
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known heir or personal representative to claim either, the town 
council of the town in which such real or personal estate shall be 
may direct the town treasurer to take such estate into his posses- 
sion for the use of such town until the heir or other legal represent- 
ative shall call for it. Upon evidence shown, the town treasurer 
shall account with the claimant for such real or personal estate, 
but not for any interest or income received therefrom. It is to be 
remembered that in Rhode Island the word ¢own in the statutes 
includes céty, unless it is otherwise specified, which in itself is inter- 
esting evidence to the effect that there is no essential difference 
between a town and a city in this state. 

The statute in question may be traced back to 1768, and even 
then it was not anything new. The statute then passed but 
recognized what had ever been the custom in Rhode Island. It 
was only declaratory of the law as it had always been in this state. 

Another mark of the supremacy of the town in Rhode Island is 
found in the fact that each town continued to admit freemen of the 
town after union under the first charter all through its life, after 
acceptance of the second charter, until a late day. Even the first 
charter of the city of Providence (1832) continues this old order of 
things, providing in sec. 10 that the Board of Aldermen and Com- 
mon Council in joint meeting may admit freemen of the city. The 
term “freemen of the colony,” in the sense of freemen of the 
united colony, is believed to have been first used in an act of the 
general assembly in 1665,! declaring that those who take the pre- 
scribed engagement to his Majesty the King to bear due obedience 
unto the laws established from time to time in this jurisdiction by 
the general assembly shall be admitted freemen of the colony. It 
was also ordered “that the foresaid engagement shall be adminis- 
tered to all that are alredy admitted freemen within this jurisdic- 
tion, either now, in this Assembly, or in a towne meeting of each 
of the respective townes of this Collony.” 


“Tt was the practice to admit as freemen those whose names were sent 
in for that purpose by the clerks of the respective towns, as well as those 
who personally appeared before the Assembly, being duly qualified,” ? 


In 1670 the general assembly passed an act that each town shall 
make freemen of the town such as they shall judge capable to do 
public service in bearing office therein, whether such persons desire 
it or not.8 


1 2 Col. Recs, 112. 2 1 Arnold, Hist. R. I. 327. 8 2 Col. Rees. 357. 
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“Tt was the custom to organize (the general assembly) on the day pre- 
vious to the election, in order to admit freemen. Those who had been 
received as freemen of the towns were, on these occasions, made freemen 
of the colony.” ? 


That is to say, one might be a freeman of the town or of the 
colony or of both. This furnishes us with still another striking 
illustration of the retention of original power by each town long 
after the united colony was formed. 

It was not until 1723? that the general assembly passed an act 
requiring a freehold qualification (of the value of one hundred 
pounds, or an annual income of two pounds derived from real estate) 
to entitle a man to become a freeman. The same year, 1723-24,* 
an act was passed restoring the former power of freemen of the 
towns who were not freemen of the colony to vote for deputies. 

There might be citizens of a town, citizens of the colony or 
state, and now, under the Fourteenth Amendment to the Constitu- 
tion of the United States, there may be citizens of the United 
States. The importance of this recognition of the citizenship, not 
of a state, but of the United States, has not yet been sufficiently 
recognized. 

The first conception of public peace was that of local peace; 
after that, the conception of the king’s peace, or the peace of the 
state, was adopted. It was not until 1889 that the legal concep- 
tion of the peace of the United States was adopted by the Supreme 

Court of the United States.* 
' And now, in consequence of the Hague Conference of 1899 
and its action, we are developing, for the first time, the conception 
of the peace of the world. 

The life of the towns of Rhode Island has been continuous and 
uninterrupted since their respective settlements, that of Providence 
being in 1636; of Portsmouth, 1637; of Newport, 1638; and of 
Warwick, 1642-43. This cannot be said of the colony and state. 
In 1651 William Coddington, an uneasy and ambitious spirit, —the 
first judge in Portsmouth, 1638 to 1639, the first judge in Newport, 
1639 to 1640, and the first governor under the union of these two 
colonies, from 1640 to 1647, — went to England, and, by means now 
impossible to discover, obtained from the council of state a com- 
mission to govern the islands of Rhode Island and Conanicut 


1 1 Arnold, Hist. R. I. 453. 
2.3 Col. Recs. 338; P. L. R. I. 131-3 2 Arnold, 77. 
8 3 Col. Recs.; 2 Arnold, 78, * In re Neagle, petitioner, 135 U.S. 1. 
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during his life, with a council of six men to be named by the 
people and approved by himself. It made him the autocrat of the 
fairest and wealthiest portion of the colony, and put an end to the 
united colony for the time being. The alarm was great, and John 
Clarke was appointed the agent of the island towns, Portsmouth 
and Newport, to procure a repeal of Coddington’s commission ; and 
Roger Williams was appointed the agent of the mainland towns, 
Providence and Warwick, to obtain a confirmation of the charter of 
1643. 


“Tn effect the same result was aimed at and secured, — a return to their 
former mode of government by a reunion under the charter.””? 


They succeeded in their mission, and upon receipt of intelligence 
of the repeal of Coddington’s power a town-meeting was held in 
Providence, February 20, 1652-53, at which, in accordance with 
a request from the town of Warwick, a meeting of commissioners 
of the two towns was agreed upon. It was held at Pawtuxet the 
following week. They drafted a reply to a letter from the island 
towns of Portsmouth and Newport relating to a reunion of the 
colony, and appointed two members from each town to carry it and 
to consult with those of the island concerning the peace and welfare 
of the state.2 But their labor was fruitless. The mainland towns 
contended they were the Providence Plantations, their charter 
never having been vacated and their government having continued 
uninterrupted by the defection of the island towns, and therefore 
the general assembly should meet with them, The island towns 
claimed the assembly should meet there because they formed the 
greater part of the colony, and hence had a larger interest in the 
matter. 

The result was that two distinct general assemblies convened at 
the same time in 1653 and elected different general officers for the 
colony. So great was the feeling that the assembly at Providence 
disfranchised those who owned the validity of commissions to fight 
against the Dutch, issued by the other assembly. The dissension 
continued, and Sir Henry Vane wrote to the people of Rhode 
Island a most kind and imploring letter, urging them to reconcile 
their feuds, for the honor of God and the good of their fellow men. 
“Are there no wise men among you? No public self-denying 
spirits,” he asks, . . . “who can find some way or means of union 
. . » before you become a prey to enemies?” The interest that 


1 1 Arnold, 239. 21R. I. Col. Recs. 239. 
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Vane took in this matter was due to his intimacy with Williams, 
and because mainly through his friendly intervention the parlia- 
mentary charter was obtained.! 

At length a reunion was effected in 1654 by articles of agree- 
ment signed by a court or general assembly of six commissioners 
from each of the four towns, assembled at Warwick. 

The administration or usurpation of Andros lasted two years and 
four months, from December, 1686, to April, 1689, during which 
time all the charter governments of New England were sus- 
pended. 

Arnold? says :— 


“The American system of town governments which necessity had com- 
pelled Rhode Island to initiate, fifty years before, now became the means 
of preserving the liberty of the individual citizen when that of the state or 
colony was crushed. ‘To provide for this was the last act of the expiring 
legislature. For this purpose it was declared ‘lawful for the freemen of 
each town in this colony to meet together and appoint five, or more or 
fewer, days in the year for their assembling together, as the freemen of 
each town shall conclude to be convenient, for the managing the affairs 
of their respective towns, and that yearly, upon one of those days, town 
officers should be chosen as heretofore, taxes levied, and other business 
transacted at such meetings, as the majority should determine.” ® 


It was the towns, with their continuous existence, that kept alive 
the vital flame and rescued it from the embers of the dying colony, 
after three years of suspension of colonial corporate existence. 

We are in a better position now to call more particular attention 
to the analogy between the system of towns forming Rhode Island 
and the system of states forming the United States. This analogy 
is most remarkable. As the original thirteen states constituted 
the Union of the United States, so did the four original colonies 
or towns constitute the united colony, subsequently the state. As 
new states came into the Union upon the same footing as the old 
states, so new towns became a part of Rhode Island upon the same 
footing as the old towns. Out of the union of the towns arose the 
colony, subsequently the state, that afterwards admitted or created 
new towns. Out of the union of the states arose the United States, 
that, in its turn, created or admitted new states into the Union. 
Each town of this state and each state of the United States is 
supreme in its own sphere, each regulating and administering its 


1 Diman, Orations and Essays, 133. 2 Vol. 1, p. 487. 
8 3 R. I. Col. Recs. 191. 
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own internal affairs, thus constituting a hierarchy consisting of: 1, 
the town ; 2, the state; 3, the United States. When a new state 
was admitted into the Union, its right to local self-government 
was reserved, as the thirteen original states had reserved it before 
them. So, when new towns were formed in Rhode Island, they 
became a part of the state upon the same footing with the four 
original towns, that is to say, they retained the right to local self- 

government by implication, since no distinction was made between 
- the power of the original towns and of the new towns. So no 
distinction is made, once inside the Union, between an original 
state and a new state. 


“The similarity between the New England confederacy of 1643 and 
the National Confederation of 1783 has been often remarked ; but there 
is yet a stronger resemblance in the relative position of the four towns of 
Rhode Island in 1647 and the states of the Federal Union under the con- 
stitution of 1787.” 


The admission of new towns to the union, with like powers as if 
they were originial towns, still further marks this analogy :— 


“This colony has, in fact, been a sort of microcosm, in which there 
have been developed, on a smaller scale, the more important issues which 
have operated in a large way on the stage of national government.” ? 


In an address by George Bancroft, the historian, before the New 
York Historical Society, in 1866, he said: “ More ideas which 
have since become national have emanated from the little colony of 
Rhode Island than from any other.” 

This power of the towns of this state to local self-government 
can no more be taken from the new towns than from the old 
towns ; for all, once inside the united colony, or state, are on the 
same footing, just as all the states in the Union, new and old, are 
on the same footing. The existence of towns with powers of self- 
government was an admitted underlying fact when the parliament- 
ary charter of 1643 and the royal charter of 1663 were granted, 
and there arose an unwritten constitution, through the continuous 
and uninterrupted usage of two hundred years, a part of which is 
the right of the towns in Rhode Island to administer their own 
local affairs. The extent and variety of these powers of self- 


1 : Arnold, 211, note. 2 Foster, Town Government in Rhode Island, 35. 

8 The constitution adopted in 1843, Art. V. Sec. 1, and Art. VI. Sec. 1, explicitly 
recognizes the existence of towns and of the city of Providence, then the only city in the 
state, and constitutes them the political units of the state, But this was nothing new. 
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control by the towns of this state far exceeded those of the towns 
of any other state, and, unrecognized by jurists, they continue in 
force at the present day in something like their pristine vigor. Two 
reasons have contributed largely to long-continued ignorance of 
these powers, not only in Rhode Island, but similarly in other 
states throughout New England, New York, Pennsylvania, and 
other of the original states. In the first place, the success of the 
Revolution exalted the power of the states, causing forgetfulness of 
the fact that the towns contributed as much as the states to our 
success. But for Samuel Adams and the organized exertion by 
him and others of the powers of the towns throughout New Eng- 
land, the Revolution would have lost one of its most powerful sup- 
ports. In the next place, the absence of printed records of the 
-doings of the founders of our towns and colonies until a late day 
has prevented the growth of a body of lawyers trained in the con- 
stitutional law of their respective states. Only a few mousing 
antiquaries have known anything about these matters until within 
the last generation. Consequently there has not been any educated 
public opinion, even among those competent to pass upon such 
subjects, until lately, that could keep alive a knowledge of these 
principles and prevent encroachment upon them. Law after law 
by legislature after legislature in state after state has little by little 
restricted town powers in a way that cannot be defended. But 
the printing of the colonial records, even in their present imperfect 
shape, has made it possible for the lawyers of the present day to 
know much more about the development of the constitutional law 
in Rhode Island and in other states than the generations before 
us could possibly know. 

Although the general assembly has undoubted power to pass 
general laws affecting all towns and cities alike, or, upon the 
request of any one town or city, to give it additional power ; 
although it may mould and direct by general laws all towns and 
cities, or even any one of them, upon request or necessity, — it is 
submitted that in Rhode Island towns are the recognized units of 
its political system ; cities are but towns in which the increased 
population has rendered impracticable the control and regulation of 
local affairs-by town-meetings and town councils, and the inhabit- 
ants have therefore petitioned the general assembly to place such 


It was merely declaratory of what had always been the law and the custom in this state. 
It is submitted that had the written constitution been silent on this subject, as a part of 
the unwritten constitution of the state, the same rights of towns would have con- 
tinued to be the law. 
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control in a city council: a city in Rhode Island is but a town that 
has asked for and submitted to a city organization ; it is a political 
unit in which the control theretofore exercised by town-meetings 
has now, at their own request, become vested in a city council, 
with a mayor as the executive head. 

If it has become desirable to change a town into a city, to change 
town boundaries or to divide a town to make two towns, the power 
thus to mould and direct has been exercised by the general assem- 
bly, but only upon the request of the parties in interest, and subject 
to their assent. 

In England the civil divisions into counties, hundreds, tithings, 
and towns date as far back as Alfred the Great. They were 
substantially in existence before the Norman Conquest. The 
Anglo-Saxon race carried with it everywhere their Teutonic insti- 
tutions, their system of local self-government. “It is here they 
have acquired the habits of subordination and obedience to the 
laws, of patient endurance, resolute purpose, and the knowledge of 
civil government which distinguish them from every other govern- 
ment.”! “The townsfolk themselves assessed their taxes, levied 
them in their own way, and paid them through their own officers. 
They claimed broad rights of justice, whether by ancient custom 
or royal grant; criminals were brought before the mayor’s court, 
and the town prison, with irons and its cage, testified to an author- 
ity which ended only with death.” ? 

But in England, as well as in the United States, there was a 
falling off from their former high estate. There, as here, there 
was no printed record of their ancient procedure and authority, no 
trained body of lawyers versed in the constitutional law of town 
rights. “Four hundred years later, the very remembrance of their 
free and vigorous life was utterly blotted out. When commission- 
ers were sent in 1835 to inquire into the position of the English 
boroughs, there was not one community where the ancient tradi- 
tions still lived.” 8 

In 1813 the general assembly passed an act the title of which 
was significant : — 


“ An Act to enlarge and explain the powers of the Town meetings and 
Town-Council of the Town of Providence.” * 


This title shows clearly that the general assembly did not at- 


1 State v. Denny, 118 Ind. 118, at p. 458. 
2 Green, ‘Town Life in the Fifteenth Century, 2. 
8 Tb. 5. 4 Pub. Laws R. I. 173, Oct. 30, 1813. 
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tempt to confer powers upon the town, but simply to en/arge and 
explain those it already possessed. The legislation was but declar- 
atory of the common law of the state. 

It is instructive to note how Providence, the only city in the 
state when the constitution was adopted, was changed from a town 
to a city: — 


“In April, 1829, the proposition to adopt a city form of government 
was agreed to by the freemen by a vote of 312 to 222. The General As- 
sembly of the state, in January, 1830, granted a city charter, with a pro- 
vision that it should again be referred to the freemen, and, unless again 
adopted by three fifths of the persons voting, should not go into opera- 
tion. The small majority in favor of it at first undoubtedly led to the 
introduction of this provision. On the 15th of February the freemen 
gave in their ballots on the question, 383 for the charter and 345 against 
it. Probably the town government, having withstood this attack, would 
have existed some years longer had it not been for ‘the riot,’ as it is 
called, in September, 1831.” [Here follows an account of this riot, which 
we omit.] “Believing the whole evil to have arisen from the inefficiency 
of a town government, at a town meeting holden on the fifth day of Octo- 
ber the freemen, without a dissenting voice, resolved that it was expedient 
to adopt a city form of government. They appointed a committee to 
draft a charter, consisting of John Whipple, Caleb Williams, William T, 
Grinnell, Peter Pratt, George Curtis, and Henry P. Franklin. This 
committee reported on the r2th of the same month. The meeting ad- 
journed then to the 22d, to take opinion of the freemen by ballot on that 
day, resolving that, if three fifths should vote in its favor, that then the 
representatives of the town should be instructed to urge the passage of 
an act of the General Assembly granting the same. On the 22d, 646 
freemen voted, 471 for, and 175 against, the change. The representa- 
tives of the town, therefore, according to their instructions, presented 
the subject to the consideration of the Assembly. Under these circum- 
stances, the General Assembly granted the charter, to go into effect on the 
first Monday in June, 1832, if three fifths of the freemen voting at a town 
meeting, to be holden on the 22d of November then next, should be in 
favor of it. On the 22d of November 647 freemen voted on the question, 
459 for and 188 against the city charter.” ? 


Without citing the charter in full,? we call attention to it, and 
particularly to section 1 : — 


“ Be it enacted by the General Assembly and by the authority thereof it is 
enacted, that the inhabitants of the town of Providence shall continue to 


1 Staples, Annals of Providence, 396. 
2 Pub. Laws R. I. 760, Nov. 4, 1831. 
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be a body politic and corporate by the name of ‘The City of Providence,’ 
and as such shall have, exercise and enjoy all the rights, immunities, 
powers, privileges and franchises, and shall be subject to all the duties 
and obligations now appertaining to or incumbent upon said town as a 
municipal corporation or appertaining to or incumbent upon the freemen 
and town council thereof, may ordain or publish such acts, laws and 
regulations as shall be needful to the good order of said body politic, and 
inflict fines and penalties for the breach thereof.” 


It will be seen from this that Providence, until 1853 the only 
city in the state, was not created, nor even incorporated, by the gen- 
eral assembly. It was simply continued as a body politic and cor- 
porate under another form of government. The town of Providence 
now became the city of Providence. It parted with no old rights to 
the general assembly, it acquired no new ones from it. The general 
assembly, at the request of the town of Providence and its voters, 
or freemen, to use the Rhode Island term, moulded and directed its 
name and form so that it became the city of Providence, with the 
necessary changes from town to city government. The origin of 
the broad powers in the charter of this city is obvious. They are 
but continuations and confirmations of the powers, not conferred 
upon the then town in 1813, but, as the act itself states, then “en- 
larged and explained.” The origin of these powers, the fact that 
the town of Providence had exercised them before the state or even 
the colony was created, that the charters granted to the four towns 
immediately upon organization under the parliamentary charter 
were merely declaratory of the powers theretofore possessed by 
these four separate colonies, was known to the men who adopted 
this act in 1831. They did not attempt to confer new powers upon 
the town of Providence, — they again enlarged, explained, moulded, 
directed, and confirmed the powers the town already had, and at 
the request of the town itself they changed the town into a city. 
Having always had them, having always exercised them, having 
had them declared when the general assembly gave the town (and 
the other three towns) their first charters in 1648, having had them 
again admitted by the general assembly when it “enlarged and 
explained” them by the Act of 1813, continuing always to exercise 
them, having, at the request of its voters, changed the form of govern- 
ment from that of a town to that of a city in 1831, “to have, exer- 
cise, and enjoy all the rights, immunities, powers, privileges, and 
franchises then appertaining to said town,” the general assembly 
cannot take them away. Among these rights, immunities, privi- 
leges, and franchises, always exercised by the towns of this state, is 
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the appointment and management of the town police by the town 
itself, or by the town authorities thereunto authorized by the voters 
of the town. 

Changes have been made from time to time in the saanbi of the 
city of Providence, generally at the request of the city, or, if made 
against its assent, then with the disapproval of those familiar with 
the history of the past. 

The charter as it now stands shows the continued existence of 
the powers that the town had, even before the first charter. And 
what is here said of the town and city of Providence is equally true 
of every other town and city in the state. The state thus con- 
tinued under an unwritten constitution until the existing constitu- 
tion was framed and adopted in 1842. At this time the charter 
granted to the city of Providence in 1831 was in full force and 
effect. The right of the freemen of Providence, and of every town 
in the state, to manage their own local affairs was admitted and in 
full operation. The right admitted and in operation was the right 
to manage their own local affairs in the manner and within the 
broad limits within which, as we have seen, this right has always 
been recognized and admitted in this state. This broad right, exer- 
cised from the foundation of the four original colonies to the pre- 
sent day, in a broader and ampler way in this state than in any 
other state in the Union, is not prohibited in the constitution of 
the state, either expressly or by implication. On the contrary, the 
constitution says, Art. I. Sec. 23: “The enumeration of the fore- 
going rights shall not be construed to impair or deny others 
retained by the people.” This right to local self-government, in 
the full and ample manner hitherto exercised in this state, therefore 
still exists. What is true of the city of Providence is true of all 
the cities and towns in the state. From the foundation of each 
town, whether before or after the united colony was formed, down 
to and at the time of the formation and adoption of the constitution 
in 1842, ever since and now, each town (and city) elected its own 
officers, collected its own tax, and spent its own money in the 
management of its own affairs, in the ample manner and with the 
full powers above shown. Each town and city was and is a little 
republic within itself, subject to the general laws of the state. 
It enacted its own ordinances, and enforced them through its. 
own courts and its own constables. To call these constables by 
the higher-sounding metropolitan name of police officers gives the 
state no higher title to the right to appoint them, and to appro- 
priate the money of the town to pay them. (Of course the state 
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may appoint state constables or police, and pay them ; but whence 
the right to appropriate the money of the town for that pur- 
pose?) Each town managed its own health affairs through its 
own town council acting as a board of health for the town; and 
each town had its own court of probate, consisting of the mem- 
bers of its own town council. It made and kept up its own high- 
ways. It owned its own poor-farm for the support of its own poor. 
Each town still holds its financial town-meetings, where only 
those of its own voters, who are qualified to vote in the finan- 
cial affairs of the town by the possession of property, decide upon 
the financial affairs of the town, and make specific appropriations 
for particular purposes, leaving the details only to the town coun- 
cil. All these things and many more ever were and still are done 
in this way by the towns of Rhode Island. The county, in this 
state, is a mere geographical term. There are not and never have 
been any county roads, any county taxes, any county commission- 
ers, any county courts of probate, any county record office, any 
county organization. All these things have been managed in 
Rhode Island by the towns, or, when incorporated as cities, by the 
cities. There are no county officers, except the clerk of the Su- 
preme Court and of the Court of Common Pleas “ within and for” 
each county, who has the charge of these courts when they meet 
in the respective counties ; the sheriff, whose writ runs throughout 
the state; and the keeper of the county jail (who, in other than 
Providence County, is the sheriff of the county). All these are 
state officers, being elected by the general assembly and paid by 
the state. The political machine has not yet thought of providing 
that these state officers shall be paid out of the money of the towns, 
while they shall not be under the control of the voters of the 
towns whose money shall thus pay them. Why should state police 
officers stand on any different footing? 

Let us now examine some of the leading cases upon this sub- 
ject. 

The People v. Draper :1 In this case it was held that the reser- 
vation contained in Sec. 2, Art. X. of the constitution of New 
York of 1846, to the electors or local authorities of the right to 
elect or appoint county, city, town, and village officers, relates 
only to such offices as existed when the constitution went into 
effect, and therefore that the legislature may create new civil divi- 
sions of the state embracing two or more existing counties, cities, 


115 N. Y. 532 (1857). 
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towns, or villages, providing the old civil divisions be not abolished. 
Consequently the act to establish a Metropolitan Police District, 
consisting of the counties of New York, Kings, Richmond, and 
Westchester, was upheld as constitutional. Each county was to 
pay its proportiou of the expense of the police force into the state 
treasury, whence it was to be disbursed, with the use of the police 
property of New York and Brooklyn, by the new board, without 
compensation, but without change of ownership. The preéxist- 
ing system of police was abolished, together with the control over 
the police by the former authorities of the towns, cities, etc., of the 
new district. It does not seem to have been objected that, although 
the state had the power to appoint, control, and pay a state con- 
stabulary or police, it had no power to use the property of the old 
towns, cities, etc., for that purpose without compensation, although 
the opinion admits (p. 540) that, if the provisions of the statute had 
been limited territorially to the city of New York, it would have 
been in conflict with the section of the constitution cited. 

The opinion states in effect, even if only indirectly (p. 556), 
that the police of New York is inefficient, that crime is rampant, 
and the arm of criminal law is paralyzed, although there was no 
allegation of any statement of this kind in the pleadings, the case 
being heard on demurrer to the answer. The opinion can only 
be sustained upon the assumption that a court may take judicial 
cognizance of such a state of things. 

Admitting the power of the state legislature in case of necessity 
to create a system of state police for the repression of crime, fol- 
lowing the precedent of the Act 10 Geo. IV. c. 44, creating a 
metropolitan police for London and its vicinity, a state act of this 
character should leave intact and untouched the local police of the 
towns and cities within the area of the new district. For the act 
cited, 10 Geo. IV. c. 44, was passed by Parliament, which, “ with 
its powers of legislation unrestrained by written limitations, so far 
respected the immemorial municipal rights of the city of London, 
and the inherent love which the English people entertain for local 
administration, that it left the municipal police force of the city 
in existence and entirely untouched by the act.” 

The plain statement of the facts connected with this case by 
Professor Goodnow (p. 20), in his Municipal Home Rule, shows 


1 People v. Draper, pp. 570, 571, by Brown, J., in his dissenting opinion, the whole of 
which should be carefully read, especially as his conclusions have been adopted since 
then, as we shall see, by the New York Court of Appeals. 
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that the historical antecedents of New York are such as to war- 
rant the conclusion that the case was wrongly decided, apart from 
the error made by the court in going outside of what was admitted 
by the demurrer. 


“The city of New York received from the English kings during the 
colonial period a charter, which, on the declaration of the independ- 
ence of the colony of New York and the establishment of the new state 
of New York, was confirmed by the first constitution of the state (Art. 
XXXVI.). For a considerable period after the adoption of this consti- 
tution, changes in that charter were made upon the initiation of the 
people of the city, which initiation took place through the medium of 
charter conventions, whose members were elected by the people of the 
city, and no statute which was passed by the legislature of the state, rel- 
ative to the affairs of the city of New York, took effect within the city 
until it had been approved by the city. About the middle of the cen- 
tury, the legislature was called upon to interfere in the administration by 
the city of certain matters which affected the state as a whole. One of 
the most marked examples of this central interference, made without the 
consent or approval of the city or its people, is to be found in the adop- 
tion of the metropolitan police bill in 1857. The administration of the 
police in the period immediately preceding 1857 had been accompanied 
by great scandal, and was regarded as extremely inefficient. Partly 
because of this, and partly, it is believed, for reasons of partisan politics, 
the legislature provided for the formation of a metropolitan police dis- 
trict which embraced all the territory of certain outlying districts. On 
account of the unprecedented character of such an act, the people of 
New York, led by the mayor, attempted to resist the enforcement of the 
bill, and such resistance led to positive bloodshed. The question, how- 
ever, was finally referred to the courts, and the Court of Appeals (Peo- 
ple v. Draper, 15 N. Y. 532) held that the action of the legislature was 
perfectly proper, inasmuch as the administration of the police was not a 
local function, but was a matter which affected the state as a whole, and 
might therefore be put into the hands of authorities having jurisdiction 
over a territory greater than that of any one city, and appointed by the 
central government of the state. The success of the legislature in thus 
interfering in what had been considered by the people of New York a 
branch of municipal administration led it to carry its interference into 
other branches where its action could not be so well justified. In addi- 
tion to centralizing in the same way the administration of the fire depart- 
ment and the administration of the public health and of excise legisla- 
tion, z ¢., liquor legislation, the legislature provided for a commission to 
attend to the public parks, which were evidently a matter of purely local 
concern. It has, within recent years, appointed an aqueduct and a 
rapid transit commission, both bodies attending not to state but to muni- 
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cipal business. The application of the principle thus established has 
been of great disadvantage to the government of the various cities 
within the state, and, as has been pointed out by the Hon. Seth Low in 
his chapter on Municipal Government in Bryce’s American Common- 
wealth, rst Am. ed., vol. i: p. 639, ‘the habit of interference in city 
action has become to the legislature almost a second nature.’ ” 


The case of The People v. Draper was followed by The People v. 
Shepard,! which involved the constitutionality of an act establish- 
ing a Capital Police District, embracing parts of Albany and Rens- 
selaer counties, the city of Schenectady, and the lines of railroad 
between Albany and Schenectady. 

Emboldened by success, the politicians next sought to extend 
the field of their peculiar operations by passing an act “to estab- 
lish the Rensselaer Police District,” to consist of the city of Troy 
and a contiguous strip, the principle supposed to have been estab- 
lished in The People v. Draper being relied upon as giving color to 
this act.? 

The satirical statement in the opinion, last paragraph, page 67, 
shows that the court well understood the nature of the forces 
securing such legislation: “As the Capital Police District was an 
experiment, and, as it resulted, a successful experiment, upon the 
principles supposed to be established in People v. Draper, the act 
before us is an- experiment, and in the direction of an encroach- 
ment upon the constitution, an improvement upon both acts, and 
marks the progressive spirit of the day.” 

_ Cooley also well understood the nature of these forces :-— 


“ A remarkable case of evasion to avoid the purpose of the Constitu- 


tion, and still keep within its terms, was considered in People v. Albert- 
son, 55 N. Y. 


The case of People v. Draper is criticised, distinguished, and 
regretted at pp. 63, 64, 65 of People v. Albertson ; and the case of 
People v. Shepard is questioned at pp. 65, 66, 67, with strong ap- 
proval given to Brown, J.’s, dissenting opinion in People v. Shepard, 
at page 64: — 


“That decision has now stood so long judicially uncondemned, al- 


though never, I think, satisfactory to the public or the legal profession, 


that it might not be proper, under any circumstances, to review or over- 
tule it ; and it is to be hoped, in the interests of constitutional government 


1 36 N. Y. 285 (1867). 2 The People v. Albertson, 55 N. Y. 50 (1873). 
8 Cooley, Const. Lims. 207, note 1. ; ; 
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by the people, that the occasion to reaffirm its doctrines may never arise. 
To my mind, the dissenting opinion of Judge Brown, concurred in by 
Judge Comstock, presents unanswerable arguments why the decision 
should have been different.” 


That the cases of People v. Draper and People v. Shepard are 
considered as _ overruled at the present time in New York, suf- 
ficiently appears in Rathbone v. Wirth :! — 


“ But neither the Draper nor Shepard case, I think, can any longer be 


considered authority in this state, since the decision of the case of People 
v. Albertson.” 


Upon appeal to the Court of Appeals, the judgment in the 
Supreme Court was affirmed.? The opinions given in both courts 
all deserve careful study. The result is that the doctrine laid 
down in People v. Draper has been successfully shaken, and is no 
longer the law in New York. It is no longer an authority. 

It may be claimed that this is largely in consequence of Sec. 2, 
Art. X. of the constitution of New York, 1846, reénacted in the 
constitution adopted November 6, 1894, in force January I, 1895. 
But it is submitted that this section is merely declaratory of what 
the law would be as to the powers of cities, towns, and villages to 
elect their own officers, even without this statement in the consti- 
tution, and therefore has no bearing on the matter at issue. 

Town of Duanesburg v. Jenkins:* At page 189 in the opinion 
of the Commissioners of Appeals, by Johnson, C., will be found 
the statement: “A town is, as to the powers it shall possess and 
the functions it shall perform, the creature of the legislative will.” 
But this statement is a mere oditer dictum, as it was not the issue 
then before the court. The case related to the validity of an act 
of the legislature declaring that where town railroad bonds have 
been issued by a town commissioner, and the railroad shall have 
been constructed through such town, the bonds shall be binding 
upon the town, without reference to the sufficiency of the proof 
that the town had duly authorized the issue of bonds. Clearly the 
town would be estopped from denying their obligation after stand- 
ing by, allowing the railroad to be built, and reaping the benefits 
therefrom. The case is of no weight as an authority that the legis- 
lature has complete powers over towns, because no such broad 
principle was necessary to the decision of the case. 


1 40 N. Y. Supp. 535 (1896), at pp. 545 and 546; 6 App. Div. N. Y. 277, s. c. 
2 55 N. Y. 50, by Herrick, J. 8 150 N. Y. 459 (1896). # 57 N. Y. 117 (1874). 
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The Mayor, etc. v. The State, etc:! It was held in this case that, 
the power of appointment to offices having been exercised by the 
legislature from the earliest period of the government, in the ab- 
sence of any prohibition, express or implied, in the constitution, it 
is presumed the intention was that the legislature should continue 
to exercise that power, and therefore it could appoint the officers, 
the validity of whose appointment was in issue in this case. 

Similarly, in those states where towns and cities managed their 
own local affairs and elected their own officers before there was a 
written constitution, in the absence of any prohibition, express or 
implied, in the constitution, it is to be presumed the intention of 
the people framing the constitution was that the towns and cities 
should continue to exercise the same powers. To this extent, 
therefore, this case supports the principles herein contended for. 

That no ¢est for election or appointment to office is allowable, 
see the same case, declaring unconstitutional a proviso “that no 
Black Republican, or endorser or approver of the Helper book,” 
shall be appointed to office. We shall take up this subject later on. 

In Pumphrey v. Mayor, etc.,? of Baltimore, the question as 
stated in the opinion (page 151) was whether the legislature 
had power to direct and require the city to take and maintain a 
certain bridge. This was a question similar to that raised in State 
v. Williams,? already considered. It may well be that the legis- 
lature has power to order highways and bridges to be built, and 
to apportion the cost thereof upon municipalities or other terri- 
torial divisions of the state already existing or created for that 
purpose, even although towns and cities may have a right to local 
self-government. The opinion says, with correctness (page 152) : 
“ Now if there were no bridge at that place, it would certainly be 
competent for the legislature to require the city to construct one; 
then what valid objection can there be to an act requiring the city 
to purchase one which is already constructed ?” 

Here the decision might have rested, and we should have no 
fault to find with it. But it also states that public corporations 
are created for political purposes ; that they are instruments of 
the government subject to the control of the legislature, “and the 
government has the sole right, as trustee of the public interest, to 
inspect, regulate, control, and direct the corporation, its funds and 
franchises.” 

As a universal statement of American law, or even probably of 


1 15 Md. 376 (1859). 2 47 ae 145 (1877). 8 68 Conn. 131. 
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the law in Maryland, we deny the correctness of such language ; 
as to the case in which these sweeping statements were made, 
they were obzter dicta. 

~ State v. County Court of St. Louis:! An act of the legislature _ 
authorized the Board of Police Commissioners of the city of St. 
Louis, whenever they shall need money to meet the expense of 
the police force, to make requisition upon the county of St. Louis 
for one fourth and upon the city of St. Louis for three fourths 
thereof. The act was resisted, upon the ground that to compel the 
county without its consent to contribute towards the support of 
the city police is in violation of common right and of the constitu- 
tion of the state, in that it appropriates private property without 
just compensation ; that it is retroactive in its operation ; and that 
it violates the principles of taxation as laid down in the constitu- 
tion. No objection was made upon the ground that the act is in 
violation of the right of towns and cities to local self-government, 
nor was the subject alluded to in the opinion sustaining the validity 
of the act. The case is therefore not to the point. Whether 
‘towns and cities in Missouri have a right to local self-government 
would require an examination of its local history and _ political 
development which we cannot here enter into.’ Nor was such an 
examination gone into in this case. 

Booth v. Town of Woodbury :? The real question in this case 
was whether a town has the power to appropriate money for gratui- 
ties to men drafted into the military service of the United States. 
The court decided that the towns of this state had not this power, 
and to this decision we bow. But to go further, as the court did, 
and to say that towns, like other corporations, can exercise no 
powers except such as are expressly granted to them, or such as 
are necessary to enable them to carry out the powers expressly 
granted to discharge their duties, is only odzter dictum, for this 
broad question was not before the court. So in the next case, 
Webster v. Town of Harwinton. 

The question was whether the towns of this state have power to 
appropriate money for bounties to be paid to men drafted into the 
military service of the United States, the same question that was 
raised in the last case. 

The court decided they have no such power. It was unneces- 
sary and therefore odzter dictum to go further, as the court did, and 
to say that the towns of Connecticut have no original power of 


1 34 Mo. 546 (1864). 2 32 Conn, 138 (1864). 8 Ib. 131 (1864). 
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legislation and taxation. This conclusion could only be got at 
after a thorough presentation of both sides of this question in a 
case in which it would be the real issue, and an examination of the 
documents, customs, laws, and the historical development of the 
state would be indispensable, and this was not done. The opinion 
loses greatly in force because of its unnecessary wholesale unjudi- 
cial condemnation and depreciation of the citation as authority of 
. the work of historians and of their deductions (page 136), and the 
assertion that the views expressed by them are made without 
sufficient reflection or examination. This sweeping oditer dictum 
is made too merely as bald assertion, without bringing forward one 
single instance of incorrectness by the historians condemned, or 
any proof of the correctness of the position thus arrived at by the 
court. At page 137 the learned judge, delivering the opinion of 
the court, says: “But the inhabitants of the several plantations 
and towns obviously could not and did not constitute themselves 
corporations,” . . . thus deciding as a question of law and of fact 
(or as a mixed question of law and fact) something which an 
examination shows was exactly what the towns did do. It is sub- 
mitted, therefore, that not only was this declaration by the court 
obiter dictum; it was also incorrect. This finding by the court 
implies also that what the towns did do was not enough to consti- 
tute them corporations ; whereas no argument was made as to what 
is necessary to make the inhabitants of a town a corporation. 

State v. Williams :! We need not disagree with the main doctrine 
in this case, that the state can impose upon such territorial subdi- 
vision of the state as it may deem equitable the burden of con- 
structing and maintaining highways and bridges as it may judge 
best for the public interests. 

But on page 149 the opinion of the court by Baldwin, J., states : 
“ Towns have no inherent rights: they have always been the mere 
creatures of the colony or state, with such functions and such only 
as were conceded or recognized by law,” citing Webster v. Town 
of Harwinton, the case last considered, thus furnishing an illus- 
tration of the conversion of an odzter dictum into a recognized 
authority in a subsequent case. Yet the extract above cited is 
itself only obzter dictum, for towns may have inherent rights and 
yet the power of the state to create new territorial subdivisions of 
the state for certain purposes may not conflict or interfere with 
those town rights which are to be exercised within their own 


1 68 Conn. 131 (1896). 
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proper sphere only. As to the relation of towns to the state in 
Connecticut, it is submitted that no impartial inquirer can doubt 
what they are after reading the careful summary of the historical 
development thereof in the dissenting opinion of Andrews, C. J., in 
this case, pp. 157-177, Hamersly, J., concurring. 

This case was carried to the Supreme Court of the United 
States, and will be found reported as Williams v. Eggleston.) It is 
sometimes but incorrectly cited as an authority to the effect that 
towns have no powers unless they are expressly or by necessary 
implication conferred upon them. What this court really decided 
was that there was nothing in this case that violated any of the 
provisions of the Constitution of the United States. 

The statement in the opinion by Brewer, J., p. 310, “A muni- 
cipal corporation is, so far as its purely municipal relations are con- 
cerned, simply an agency of government, and as such it is subject 
to the control of the legislature,” is obiter dictum, unless the state- 
ment be construed to mean that the United States has no super- 
visory power in the premises. This would seem to be what is 
meant by the additional statement: “These are matters of a 
purely local nature, in respect to which the federal Constitution 
does not limit the power of the states.” 


Amasa M. Eaton. 
[To be continued.] 


1 170 U. S. 304 (1897). 
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CLASSIFICATION OF RIGHTS AND WRONGS.' 
II. 


OMETHING still remains to be said upon the subject of 
rights, but it will be convenient first to consider the wrongs 
by which rights may be infringed? Such wrongs are divisible 
into two classes, namely, torts and breaches of obligation. A tort 
is disobedience to a command of the State, and is affirmative or 
negative, according as the command is negative or affirmative, the 
tort being in that respect the converse of the command. The State 
commands every person within its limits to do no act which will 
infringe an absolute right of any other person, 7. ¢., it prohibits all 
such acts. Moreover, such acts are the only ones which the State 
prohibits in the interest of private rights. It follows, therefore, 
that every infringement of an absolute right is an affirmative tort, 
and that every affirmative tort is an infringement of an absolute 
right. 

It will be seen, therefore, that an infringement of an absolute 
right is equally an affirmative tort, whether the right itself be 
affirmative or negative ; and the reason is that the infringement 
constitutes equally, in either case, an act of disobedience to a pro- 
hibitory command of the State. The only important difference 
between the two cases is that, in the case of an affirmative right, 
the right exists independently of the command, and the command 
is issued merely to protect the right, while, in the case of a nega- 
tive right, the right has no existence until the command is issued, 
and it is the prohibitory command alone that both creates the 
right and makes the act of infringement tortious. This difference 


1 Continued from page 556. 

2 The reader must not suppose that a person whose right has been infringed can 
sue the wrong-doer directly for the infringement; for that would be to punish him for 
his wrongful act, and he can be punished, if at all, by the State alone. All that the 
State regards the person wronged as entitled to is a compensation for the wrong, and 
such compensation it will compel the wrong-doer to make. For that purpose, how- 
ever, a new right must be created, and, accordingly, the moment an obligation is broken 
or a tort committed, the law imposes upon the wrong-doer an obligation, in favor of 
the person wronged, to compensate him for the wrong, and it is upon this that the lat- 
ter sues. Such rights are created solely for the sake of the remedy, and are, therefore, 
commonly called remedial rights. It is scarcely necessary to say that they do not come 
within the scope of this article. 
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between an affirmative and a negative right is attended with some 
important consequences,! but they do not relate to the nature of 
the act which will constitute an infringement of the right. 

The State also commands every person within its limits to do 
every act which the State makes it his duty to do. Indeed, to 
command one to do a thing, and to make it his duty to do it, are 
one and the same thing, each necessarily implying the other. 
Moreover, as all duties are affirmative, all commands to do one’s 
duty are also affirmative, and these are the only affirmative com- 
mands which the State issues. It follows, therefore, that, as every 
breach of duty is a negative tort, so every negative tort is a breach 
of duty.? 

An impression seems always to have prevailed that a tort must 
necessarily be an affirmative act ;* and the explanation of this 
seems to lie in the fact that duties and their true nature have 
received so little attention. Certainly, the impression appears to 
rest upon no more solid foundation, for no reason can be given 
for regarding disobedience to an affirmative command as any less 
tortious than disobedience to a negative command. At all events, 
there is no doubt whatever that every breach of duty is a tort. 
This is conclusively proved by the fact that the only action that 
will lie for a breach of duty is the Action on the Case ;* and this 
again is not the least convincing proof of the correctness of the 
view heretofore stated as to the legal nature of a duty, and as to 
the radical difference between a duty and an obligation.® It also 
explains a phenomenon which has caused much difficulty to courts 
and lawyers, namely, that, in certain classes of actions, in which 
the defendant has committed no affirmative wrong, — for example, 
actions against common carriers, innkeepers, or professional per- 
sons, — the plaintiff often has an option between framing his ac- 
tion in contract and in tort. It also explains the fact that certain 


1 If these consequences had been attended to by the authors of the original copy- 
right Act (8 Anne, c. 19), and the Act had accordingly been so drawn as to revest in 
the authors of published books the affirmative right which they were supposed to 
have lost by publication, instead of a: new negative right, ¢. ¢., the exclusive right of 
multiplying copies, some serious evils would have been avoided. See infra, pp. 668-9. 

2 See infra, p. 678, note. 

® Accordingly, an attempt has been made to give the breach of a duty the appear- 
ance of an affirmative tort by terming it a subtraction. Thus, Blackstone considers the 
breach of any duty which is imposed upon one person for the benefit of land belong- 
ing to another as a fifth species of injury to real property (the first four being ouster, 
trespass, nuisance, and waste), and he treats of such breaches in B. 3, c. 15, — which 
chapter is entitled, “Of Subtraction.” So the canonists speak of the subtraction of 
tithes, of legacies, of conjugal rights, and of church rates. 

* See supra, p. 543) 0. I. 5 See supra, pp. 542-3. 
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classes of torts may be affirmative or negative, according as they 
consist of affirmative acts or of mere breaches of duty; for exam- 
ple, any tort committed by a tenant for life or for years as such, 
against the owner of the reversion, is termed waste; and this may 
consist either of affirmative acts which injure the reversion (2. ¢., 
wilful or voluntary waste), or in a failure to perform the duty of 
keeping the property in as good a condition as it was in when it 
first came into the tenant’s possession (2. ¢., involuntary or permi 

sive waste). 

The infringement by an obligor of the right created by a per- 
sonal obligation incurred by him is the only infringement of a 
right which does not constitute a tort, and hence it is distinguished 
from all others by being termed simply a breach of obligation. 
Hence also the remedy, for it is not (as for the infringement of all 
other rights) an action ex delicto, but an action ex contractu. This 
seems to prove conclusively that the State is not supposed to com- 
mand the performance of obligations. It also proves the existence 
of the wide difference between obligations and duties which has 
been herein contended for.} 

As torts are affirmative or negative, according as the commands 
which they infringe are negative or affirmative, the one being 
the converse of the other, so breaches of obligation are negative 
or affirmative, according as the obligation is affirmative or negative, 
the one being the converse of the other. 2 

It remains to speak of the infringement of relative rights re- 
garded as absolute rights. Such infringements always constitute 
affirmative torts ;? but they chiefly occur in connection with real 
obligations. Indeed, as real obligations consist merely in author- 
izing something to be done, the doing of which the obligor (being 
an inanimate thing) has no power to prevent or even obstruct, it 
may be correctly said that a real obligation is incapable of being 
broken ; and, therefore, every infringement of the right created by 
a real obligation, whether it be by the owner of the ves, which is 
subject to the obligation, or by a stranger to the obligation, is 
necessarily an affirmative tort. 

It has been seen that, in the case of personal obligations and 
duties, the infringement of the right is precisely the converse of 
the right itself, and, therefore, if one knows what the right is, he 
will necessarily know what will be an infringement of it; and, if 
one knows what will be an infringement of the right, he will also 


1 See supra, pp. 542-3: 
2 See Lumley uv. Gye, 2 El. & Bl. 216; Bowen v Hall, 6 Q. B. D, 333. 
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know what the right itself is. An infringement is not necessarily, 
indeed, coéxtensive with the right, but, so far as the infringement 
goes, the correspondence between it and the right is perfect. In 
the case of absolute rights, however, 7. ¢., in all cases in which the 
infringement of the right is an affirmative tort,! the correspondence 
is not between the right and its infringement, but between the lat- 
ter and a prohibitory command issued by the State for the protec- 
tion of the right. While, therefore, the fact that an affirmative 
tort has been committed is sure proof that the act which consti- 
tuted it had been prohibited, and also that the right which it in- 
fringed was neither an obligation of the person committing the act, 
nor a duty imposed upon him, it does not necessarily furnish any 
further proof as to the nature or extent of the right infringed. Nor 
will the most perfect knowledge of the nature and extent of a right, 
any infringement of which will be an affirmative tort, necessarily 
enable one to say what acts will, and what will not, constitute an 
infringement of the right. It follows, therefore, that, in order to 
determine, in a given case, whether an affirmative tort has or has 
not been committed, it may be necessary, first, to identify the right 
which has been infringed (if there have been an infringement), and 
to ascertain its legal nature and extent, and, secondly, to ascertain 
whether the act which has been committed is an infringement of 
that right; and the accomplishment of the first of these objects 
may afford no material aid in accomplishing the second. 

There is also another reason why an affirmative tort is apt to 
involve greater legal difficulty than a negative tort or a breach of 
obligation, namely, that it is more difficult to identify the right 
infringed, and ascertain its legal nature and extent. Obligations 
and duties are all of human creation, and it is the business of those 
who create them to mark out their extent ; and, if they neglect to 
do so, they are liable to be visited with the consequences of their 
negligence. Hence it seldom happens, when an obligation or 
duty is admitted to exist, that any question arises as to its extent ; 
and it is scarcely possible in the nature of things that any question 
should arise as toits identity. Persons and other corporeal things, 
on the other hand, exist in nature, and the rights to which they 
give rise have always and everywhere existed, and the State has 
seldom done more than passively recognize their existence. As to 
personal rights, the State does not, as has been seen,? attempt to 
enumerate, define, or limit them, nor even to ascertain their exist- 


1 There is, however, one exception to this. See infra, p. 668. 
2 See supra, p. 538. 
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ence further than is from to time found necessary for the purpose 
of protecting them. As to corporeal things, other than human 
beings, the State recognizes individual ownership of them, and, as 
to movable things, this seems to be all that is necessary; but 
individual ownership of land implies a division of it among its dif- 
ferent owners, and accordingly the State recognizes any division 
which the owners may make, and, if they cannot agree upon a 
division, the State itself makes the division ; and thus the lateral 
extent of each person’s ownership may be definitely ascertained. 
But it is also necessary to ascertain how far the individual owner- 
ship of land extends vertically, and, as to that, the State has 
established the rule that it extends downwards to the centre of the 
earth, and upwards to the heavens (wsgue ad celum), and also 
that this is presumptively the vertical extent of the ownership of 
every person who owns the surface of a given piece of land, though 
the contrary may be proved. The State also permits an owner of 
land, as such, as we have seen, to acquire rights in the land of his 
neighbor, — which rights the State declares to be accessory, ap- 
pendant, or appurtenant to his ownership of his own land, and 
which are known in our law as easements and profits. 

Perhaps the reader will think there is nothing in the foregoing 
to cause any uncertainty or confusion in regard to rights of pro- 
perty in land, and perhaps also he will be right in so thinking. 
Unfortunately, however, uncertainty and confusion do exist upon 
this subject, whatever may be their cause, and it is hoped that the 
following observations will have a tendency to lessen them. 

First. Ownership of Blackacre (for example) constitutes only a 
single legal right. It may be said, indeed, that such ownership 
gives to the person in whom it is vested a right to do a great 
variety of things, but that only means that it enables him to do 
them without committing a tort, and that it renders tortious any act 
which prevents his doing them, or obstructs him in doing them ; 
and it is by virtue of the one right of ownership that any act done 
by the owner of Blackacre is rightful, which without such owner- 
ship would be tortious; and it is the same one right that is 
infringed by any act which is a tort to the owner of Blackacre as 
such, and which, in the absence of such ownership, would be right- 
ful as against him. 

Secondly. If, therefore, the owner of Blackacre has two or more 
rights, which are liable to affect the legal relations between him 


1 See supra, p. 539. 
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as the owner of Blackacre and the owner of Whiteacre, which 
adjoins Blackacre, it is because he has one or more rights in 
Whiteacre, — which rights are appendant or appurtenant to such 
ownership. Moreover, such rights must have been acquired either 
by the present owner of Blackacre, or by some preceding owner, 
and they can have been acquired only in two ways, namely, either 
by grant from a person who had the power to create the right, 7. ¢., 
from the owner of Whiteacre, or by prescription, 7. ¢., by enjoyment 
so long continued as to be in law equivalent to a grant. 

It follows, therefore, that the so-called right of support from 
adjoining land, whether for land or for buildings, has no existence 
as a right separate and distinct from the ownership of the land or 
buildings to be supported, unless it be a right in the land which is 
to give the support, and that such a right can exist only by a grant 
from the owner of such land or by prescription. It also follows 
that the so-called right of support for land from adjoining land, 
whether the support be lateral or vertical, has no existence as a right 
in the land which is to give the support, as it is admitted that 
such right, if it exists at all, exists independently of either grant 
from the owner of such land or of prescription. It also seems to 
follow that the so-called right to support from adjoining land for 
buildings, whether the support be lateral or vertical, cannot exist, 
except as a right in the land which is to give the support, and 
that, as such a right, it cannot exist by prescription, unless the 
support enjoyed be such as would have enabled the owner of the 
land giving the support, prior to the acquisition of the right, to 
maintain an action for an affirmative tort, and that is something 
which practically never happens. 

It also follows that there is no such thing as the ownership of a 
stream of water which flows over one’s land, or of that part of it 
which flows over one’s land, separate from the ownership of the 
land of which it forms a part, though there may be a right in the 
land of one’s neighbor, in respect of such stream, and such right 
may consist (for example) either in a right to prevent the natural 
flow of the stream from the land above to one’s own land, or in a 
right to prevent its regular and natural flow from one’s own land to 
the land below.! 

- While, however, the ownership of Blackacre constitutes only one 
legal right, yet that right may be infringed in many ways. It has 
just been seen, for example, that such ownership enables the person 


1 Wright v. Howard, 1 Sim. & Stu. 190; Mason z. Hill, 3 B. & Ad. 304, 5 Id. 1. 
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in whom it is vested to do a variety of acts, and it may now be 
added that the State forbids any other person either to do any 
of those acts, or to obstruct the owner in doing any of them, and 
any disobedience of this command will, of course, be an affirmative 
tort committed against the owner of Blackacre as such. Suppose, 
then, A and B are adjoining owners of land, and A makes an 
excavation in his land, and thereby causes the soil of B to fall 
into the excavation. Does A thereby infringe B’s right of owner- 
ship? It is clear, both upon principle and authority,! that he does. 
What is the nature of the tort which he commits? Clearly, it is 
trespass guare clausum fregit ; for, though he does not personally 
enter B’s close, yet the physical effect of his act extends into it, and 
thus produces important consequences. Suppose A, by means of 
artificial support, prevents B’s soil from falling into the excava- 
tion? Then A commits no tort; and this proves, if proof be needed, 
that B has no right in A’s land. Suppose the excavation produces 
no effect upon B’s land for two years, but at the end of two years 
B’s soil falls into the excavation? It*is settled by the highest 
authority ? that the whole tort is committed at the latter date, and 
consequently that the Statute of Limitations then first begins to 
run in favor of A; and this proves that the tort consists, not in 
making the excavation, but in causing B’s soil to fall into it, and 
consequently that the right infringed is B’s ownership of his own 
land, and not any right of his in A’s land. 

Suppose the surface of certain land belongs to A, while all the 
minerals under the surface belong to B, or that the upper part of 
a house belongs to A, while the lower part belongs to B, and B so 
conducts his mining as to cause A’s soil to sink, or so conducts 
the repairs of his part of the house as to cause A’s part to fall? 
It must be regarded as settled by authority® that B will be liable 
to A in either case; and yet it is assumed that A has acquired no 
right in B’s part of the land, nor in his part of the house, whether 
by reservation, grant, or prescription ; and, therefore, it must follow 


1 Gale on Easements, Part 3, c. 4, 8. 1, of the 6th and 7th eds., and Part 1, c. 6, s. 4, 
subs. 1, of the previous eds, 

2 Bonomi v. Backhouse, E. B. & E. 622, 646, 9 H. L. Cas. 503. The decision of this 
case in the Queen’s Bench was in the defendant’s favor, Wightman, J., dissenting; but, 
on error to the Exchequer Chamber, the judgment was unanimously reversed. On error 
to the House of Lords, the judges were summoned, and they delivered their unanimous 
opinion in favor of affirming the judgment of the Exchequer Chamber, and for the 
reasons given by that court. The House itself also took the same view, and, therefore, 
the judgment was unanimously affirmed. 


8 Humphries v. Brogden, 12 Q. B. 739, and see Rowbotham vz. Wilson, 8 H. L. Cas. 
348. 
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that the causing of the surface of the land to sink, or of the upper 
part of the house to fall, is a tort to A’s right of ownership. It 
seems also to be so upon principle ; for, if the State is to permit so 
artificial and inconvenient a division of land or houses to be made 
between different owners, it must, in all reason, afford some protec- 
tion to one who owns the surface only of land, or the upper part 
only of a house ; and, therefore, the State is supposed to forbid the 
owner of the minerals, in the first case, to do anything which shall 
cause the surface of the land to sink, and to forbid the owner of 
the lower part of the house, in the second case, to do anything 
which shall cause the upper part to fall. It seems also that the 
State is supposed to impose upon the owner of the lower part of 
the house the duty of keeping it in such a state of repair that 
it will afford a sufficient support for the upper part. 

Suppose A and B are adjoining owners of land, and B builds a 
house on his land extending to the boundary line between Band A, 
and then A makes an excavation in his land, but leaves a space 
between the excavation and the boundary line which would have 
been sufficient to prevent B’s soil in its natural state from falling, 
but which proves insufficient to support the.land with the house 
on it, and consequently the house falls? It is generally admitted? 
that A is not to be regarded as having caused B’s house to fall, 
and so has not infringed B’s right of ownership, and, therefore, that 
he is not liable to B, unless the latter has acquired by prescription 
or grant a right in the land of A to have his house supported by 
it; and it seems to be clear upon principle that no such right 
can be acquired by prescription, unless it can be shown that the 
pressure of the house, prior to the acquisition of the right, caused 
such a disturbance of A’s soil as to render B liable in trespass ; 
but this cannot be asserted upon authority.” 


1 However, in Angus v. Dalton, 6 A. C. 740, 804, Lord Penzance said : “ If this mat- 
ter were res integra, I think it would not be inconsistent with legal principles to hold, 
that where an owner of land has used his land for an ordinary and reasonable purpose, 
such as placing a house upon it, the owner of the adjacent soil could not be allowed so 
to deal with his own soil by excavation as to bring his neighbor’s house to the ground.” 

2 Angus v. Dalton, 3 Q. B. D. 85, 4 Id. 162, 6 A. C. 740. In this case, it was finally 
held that a right to lateral support from adjoining land may be acquired by twenty years’ 
uninterrupted enjoyment for a building proved to have been newly built, or altered so as 
to increase the lateral pressure, at the beginning of that time ; and that it is so acquired 
if the enjoyment is peaceable, and without deception or concealment, and so open that 
it must be known that some support is being enjoyed by the building. There was, how- 
ever, much diversity in the views expressed by the judges, and still more in the reasons 
by which they supported them. In the Queen’s Bench Division, one judge was for the 
plaintiff and two for the defendant ; in the Court of Appeal, two for the plaintiff and one 
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If the owner of Blackacre have rights in Whiteacre, which adjoins 
Blackacre, and the owner of Whiteacre commit an affirmative tort 
against the owner of Blackacre, how shall it be ascertained whether 
the right infringed is the ownership of Blackacre, or some right 
which such owner has in Whiteacre? By ascertaining whether 
the tort was committed on Blackacre or on Whiteacre ; and this 
depends, not upon where the act which constitutes the tort was 
done, but where it produced its tortious effect. Thus, if the tort 
consist in making soap on Whiteacre, or in manufacturing thereon 
bones into a fertilizer, or in burning bricks thereon, or in fouling the 
water of a stream which flows through Whiteacre, and thence into 
Blackacre, and sending it into Blackacre in its foul condition, or in 
making a dam in a stream which flows from Blackacre into White- 
acre, and thereby flooding Blackacre,—in each of these cases, it 
is plain that, while the tortious act is committed on Whiteacre, yet 
its tortious effect is produced wholly on Blackacre, and hence the 
right infringed is the ownership of Blackacre. On the other hand, 
if the tort consist in erecting a house on Whiteacre by which the 
access of light and air to ancient windows on Blackacre is ob- 
structed, or in obstructing a way which the owner of Blackacre has 
over Whiteacre, it is plain that the tortious effect of the wrongful 
act is produced on Whiteacre ; and, therefore, the right infringed is 
the easement of light and air in the first case, and the right of way 
in the second case.! In the second case, also, the owner of White- 
acre, if he wishes to contest the right claimed by the owner of 
Blackacre, may, instead of obstructing the way, sue the owner of 
Blackacre for trespass guare clausum fregit; and then the owner 
of Blackacre will have to set up as adefence the right of way which 
he claims. In case of some easements, moreover, this is the only 
course open to the owner of Blackacre. Thus, in the case just put 


- for the defendant. And, though the judges who delivered opinions in the House of 
Lords agreed substantially in their conclusions, yet they differed greatly in their reasons, 
and one of them (Lord Justice Fry), while holding himself bound by the authorities to 
declare his opinion in favor of the plaintiff, yet also declared the rule, which he con- 
ceived to be established by those authorities, to be absurd and irrational, and one 
member of the House (Lord Penzance) entirely agreed with him. These circumstances 
do not, indeed, derogate from the authority of the decision within the United Kingdom, 
but elsewhere it is conceived that they ought to affect its authority very materially. 

1 These distinctions were lost sight of by Sir L. Shadwell, V. C., in delivering his 
judgment in Sutton v. Lord Montfort, 4 Sim. 559, 564; for while the case before him 


was one of obstructing an easement of light, and while the question he was considering . 


was one which could arise only in cases in which the right infringed was an easement or 
other incorporeal right, yet he referred to the case of the owner of Whiteacre committing 
a nuisance against Blackacre, by making soap or grinding bones, as in point. 
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of fouling the water of a stream, as well as in that of erecting a 
dam across a stream in Whiteacre, and thereby flooding Blackacre, 
the owner of Blackacre has no means of preventing the act which 
he claims to be wrongful, and, therefore, if he wishes to contest 
the right of the owner of Whiteacre to do as he has done, the only 
course open to him is to sue the latter, and thus compel him to set 
up as a defence the right which he claims. 

The ownership of incorporeal things differs, in respect to its 
infringement, from that of corporeal things, for the former can be 
infringed only by interfering with the owner’s enjoyment of the 
thing owned ; and, therefore, in order to ascertain in how many and 
what ways such a right can be infringed, one must ascertain in 
how many and what ways it can be enjoyed. The common law right 
of an author in his literary creations furnishes a good illustration of 
this. An ordinary literary composition can be enjoyed by its author 
to his profit in only one way, namely, by printing and selling copies 
of it ; and, therefore, it is only by multiplying copies of it without 
the author’s leave that his right can be infringed. The author of 
a dramatic composition may, however, enjoy it to his profit in 
another way, namely, by producing it on the stage, and, therefore, 
his right may be infringed either by multiplying copies of his com- 
position, or by producing it on the stage, without his leave. 

There is, moreover, one species of incorporeal ownership which 
is like a relative right in this respect, that it can be infringed in 
one way only, and that its infringement is precisely the converse of 
the right itself, namely, a monopoly or exclusive right granted by 
the State, 2. ¢., a negative absolute right ; for, as such a right con- 
sists merely in the power to prevent any one else from doing what 
the grantee of the monopoly has the exclusive right to do, it is only 
by doing something to which the monopoly extends that the right 
of such grantee can be infringed. In this respect, therefore, a 
monopoly is strictly analogous to a negative personal obligation. 
By incurring a negative obligation, the obligor deprives himself of 
the right to do something as between himself and the obligee ; by 
granting a monopoly the State deprives all persons within its 
limits, except the grantee of the monopoly, of the right to do some- 
thing as between them and such grantee. For example, a copy- 
right is simply a monopoly of the right of multiplying copies of a 
printed book ; and, therefore, it is no infringement of an author’s 
copyright in a published drama to produce such drama on the stage. 
It follows, therefore, that a copyright in a published drama is by 
no means equal, even while it lasts, to an author's common law 
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right in an unpublished drama. Of course, the State might have 
revested in the authors of published books, for a limited period, 
the right which it declared them to have lost by publication, and 


the title! of the original copyright act? indicates that the legisla- 


ture which passed it supposed that that was what it was doing ; but 
all that the act really did was to vest in authors of published books 
the exclusive right of multiplying copies of them ;* and a conse- 
quence was that, for more than a century,‘ the publication of a 
drama deprived its author of all exclusive right of producing it on 
the stage. Another consequence was, that it required two statutes, 
and the creation of two rights, to replace, for a limited period, the 
one common law right which the author of a drama was held to 
have lost by publishing the drama. It may be further remarked 
that the two statutory rights are inferior to the one common law 
right, not only because of their limited duration, but also because 
they do‘not extend beyond the limits of the State which creates. 
them, while the common law right is good everywhere. 

There are some affirmative torts which are clearly infringements 
of rights of property, but which consist, not in injuring anything 
which belongs to anather, but in wrongfully depriving another of 
something which belongs to him, or in wrongfully intercepting 
something which would otherwise come to another, and yet under 
such circumstances that the person injured cannot be restored to 
what he has thus been wrongfully deprived of, and, therefore, he 
must content himself with a compensation in money, 2. ¢., damages. 
In such cases, therefore, while the tort is clearly to property, yet it 
is not a tort to any particular thing, nor has it properly any rela- 
tion to any particular thing. It is, therefore, a tort to the estate 
of the person injured in the aggregate, — to the universitas of his 
estate (as the Romans called it), consisting, as it does, in making 
him so much poorer. Of this description are many species of 
fraud, for example, the so-called infringement of a trade-mark, or 
of good-will, — which consists in wrongfully and fraudulently de- 
priving another person of customers whose patronage he would 
otherwise have received. 

In all such cases, it is very important that it be clearly under- 


1 “ An Act for the encouragement of learning, by vesting the copies of printed books 
in the authors or purchasers of such copies, during the times therein mentioned.” 
2 8 Anne, c. 19 (1709). 


8 “ Shall have the sole right and liberty of printing such book and books for the 
of,” etc. S. 1. 
_ 4 Namely, in England, until 1833, when 3 & 4 Will. IV. c. 15, was passed; in the 
United States, until the passage of the Act of 1856, c. 169. 11 Stats. 138. 
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stood that the tort is not to any specific thing; for, otherwise, 
one will be in danger of deceiving himself as to the nature of 
the right injured, —of persuading himself, indeed, that the in- 
jury is to a right which in truth has no existence. Thus, in cases 
of infringement of trade-mark or good-will, it has often happened 
that, as it was assumed that some specific thing must be injured, 
so it was concluded that a trade-mark or good-will is a species of 
incorporeal property, — a notion which clearly has no solid founda- 
tion. There may, indeed, be other reasons for the notion than the 
one just stated. For example, it has been found convenient to 
apply to trade-marks the nomenclature which had become familiar 
in connection with patent rights and copyrights, and the practice 
of doing so has suggested and made plausible the idea that the 
former were analogous to the two latter. So, also, trade-marks and 
good-will have often been spoken of and treated as proper subjects 
of purchase and sale. It is, however, only by a figure of speech 
that either of these can be said to be purchased or sold, and what 
is called a purchase and sale of a trade-mark or good-will is in 
truth only a contract, by which (for example) the so-called seller 
agrees to retire from business, and to introduce the so-called pur- 
chaser to his former customers and to the public as his successor. 


What has thus far been said of rights and their infringement has 
in it no element of equity.» The rights which have been described 
may be defined as original and independent rights, and equity has 
no voice either in the creation of such rights or in deciding in 
whom they are vested. Equity cannot, therefore, create personal 
rights which are unknown to the law; nor can it say that a thing, 
which by law has no owner, is a subject of ownership, nor that a 
thing belongs to A which by law belongs to B; nor can it create an 
obligation or impose a duty which by law does not exist ; nor can 
it declare that a right arising from an obligation is assignable, if 
by law it is not assignable. To say that equity can do any of 
these things would be to say that equity is a separate and inde- 
pendent system of law, or that it is superior to law. 

If there is no element of equity in a given right, neither is there 
any in the infringement of that right ; for what is an infringement 
of a right depends entirely upon the extent of the right. If, there- 
fore, equity could declare that a right has been infringed when by 
law it has not, it would thus enlarge the right of one man, and 
curtail that of another. 

When, however, it is said that equity has no voice in a given 
question, it must not be inferred that a judge sitting in equity has 
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no such voice. An equity judge administers the same system of 
law that a common law judge does ; and he is therefore constantly 
called upon to decide legal questions. It, accordingly, sometimes 
happens that courts of equity and courts of common law declare 
the law differently ; and a consequence of this may be that courts 
of equity will recognize a certain right which courts of common 
law refuse to recognize; but it does not follow that the right thus 
recognized is properly an equitable right. So courts of equity may 
treat an act as an infringement of a legal right, which courts of 
common law treat as rightful; but it does not follow that such an 
act is properly an equitable tort. A well-known instance of such 
an act is found in what is commonly called equitable waste. For 
example, if a tenant for life, without impeachment of waste, cut 
down ornamental trees, or pull down houses, a court of equity says 
he has committed waste, while a court of common law says he has 
not. Either court may be wrong, and one of them must be; for 
the question depends entirely upon the legal effect to be given to 
the words, “without impeachment of waste,” and that cannot 
depend upon the kind of court in which the question happens to 
arise. Yet the practical consequence of this diversity of views is, 
that there is a remedy in equity against the tenant in the case 
supposed, while there is none at law; and this gives to the act of 
the tenant the semblance of being an equitable tort. In truth, 
however, the act is a legal tort, if the view taken by courts of 
equity is correct, while it is a rightful act, if the view taken by 
courts of common law is correct. 

As legal rights have in them no element of equity, so equitable 
rights have in them no element of law. In short, legal rights and 
equitable rights are entirely separate and distinct from each other, 
each having a source and origin of its own, —legal rights being 
the creatures of the law, z ¢., of the State, and equitable rights be- 
ing the creatures of equity. What then is the nature of equita- 
ble rights, and how can equitable rights and legal rights coéxist 
in the same State? This question suggests another, namely, what 
is the nature of equity, and how can law and equity coéxist in the 
same State? As law is the creature of the State, so equity was 
originally the creature of the supreme executive of the State, 7. ¢., 
of the king. What then was the power of the king which en- 
abled him to create equity? It may be answered that he had 
in him the sole judicial authority, as well as the sole executive 
power, but none of the legislative power (2. ¢., he could not alone 


exercise any portion of the latter), By virtue of his judicial 
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power, he had entire control over procedure, so long as the legisla- 
ture did not interfere; and this it was that enabled him to create 
equity. As he had no legislative power, he could not impart to 
his decisions in equity any legal effect or operation, but when he 
had, by the exercise of his judicial authority, rendered a decision 
in equity in favor of a plaintiff, he could enforce it by exerting his 
executive power against the person of the defendant, 7. ¢., he could 
compel the defendant to do, or to refrain from doing, whatever he 
had by his decision directed him to do or to refrain from doing. 

The subject must, however, be examined a little more closely. 
The cases in which equity assumes jurisdiction over controversies 
between litigants may be divided into two great classes, namely, 
those in which a plaintiff seeks relief in equity respecting some 
legal claim which he makes against the defendant, and those in 
which he makes no such claim. In the first class of cases, the 
ground upon which equity takes jurisdiction is that the plaintiff 
either can obtain no relief at all at law, or none which is adequate ; 
and, therefore, so far as regards this class of cases, equity consists 
merely in a different mode of giving relief from that employed by 
courts of common law, 2. ¢., in a different mode of protecting and 
enforcing legal rights; and, therefore, the exercise of this branch 
of the jurisdiction has already been sufficiently accounted for. 

The other class of cases, however, is not so easily disposed of. 
It may be divided into those in which the plaintiff sets up no legal 
right whatever, and those in which the only legal right he sets up is 
a defence to some legal claim which the defendant makes against 
him. In cases belonging to the first subdivision, equity interferes 
upon the ground that the substantive law (and not merely the 
remedial law) is inadequate to the purposes of justice. In cases 
belonging to the second subdivision, equity interferes upon the 
ground that justice requires that the plaintiff should be permitted 
to take the initiative in the litigation, and procure a decision of the 
controversy in a suit brought by himself, instead of being com- 
pelled to wait the pleasure of the defendant in suing him at law, 
and then to set up his defence. In one important particular, how- 
ever, cases belonging to these two subdivisions are alike, namely, 
in the necessity which they impose upon equity of creating a new 
right in the plaintiff's favor; for no action or suit can be main- 
tained in any court without some right upon which to found it. 
Moreover, such right must consist of a claim to be enforced 
against the defendant, and not merely of the means of defeating 
a claim which the defendant makes against the plaintiff, 7. ¢., of a 
defence. 
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How then is the difficulty to be met? In early times, prob- 
ably, the difficulty itself was not much felt. Perhaps, indeed, it was 
not felt at all, it not being perceived that the king could properly 
issue judicial commands only in support of some right. At the 
present day, however, the question whether any given action or 
suit will lie must be answered in one of three ways, namely, first, 
by showing some right in the plaintiff on which the suit can rest ; 
secondly, by saying that it will not lie; or, thirdly, by saying it 
is an anomaly ; and the cases in which the plaintiff asserts no legal 
claim against the defendant are too numerous to be disposed of in 
that way. 

Can equity then create such rights as it finds to be necessary 
for the purposes of justice? As equity wields only physical power, 
it seems to be impossible that it should actually create anything. 
It seems, moreover, to be impossible that there should be any 
other actual rights than such as are created by the State, 2. ¢., legal 
rights. So, too, if equity could create actual rights, the existence 
of rights so created would have to be recognized by every court of 
justice within the State ; and yet no other court than a court of 
equity will admit the existence of any right created by equity. 
It seems, therefore, that equitable rights exist only in contempla- 
tion of equity, z. ¢., that they are a fiction invented by equity for 
the promotion of justice. Still, as in contemplation of equity such 
rights do exist, equity must reason upon them and deal with them 
as if they had an actual existence. 

Shutting our eyes then to the fact that equitable rights are a 
fiction, and assuming them to have an actual existence, what is 
their nature, what their extent, and what is the field which they oc- 
cupy? 1. They must not violate the law. 2. They must follow 
the analogy of one or more classes of legal rights. 3. There is no 
exclusive field for them to occupy; for the entire field is occu- 
pied by legal rights. Legal and equitable rights must, therefore, 
exist side by side, and the latter cannot interfere with, or in any 
manner affect, the former. 4. They must be such as can be 
enforced by the exercise of physical power im personam ; for, as 
equity has no other means of enforcing rights, it would be in vain 
for it to create rights which could not be so enforced. 5. Propo- 
sitions one and four prove that no equitable rights can be created, 
even by way of fiction, in analogy to either class of absolute rights, 
nor in analogy to real obligations ; and, though expressions are 
often met with which seem to indicate the contrary, yet they must 
be regarded as mere figures of speech. 6. All equitable rights 
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must, therefore, be in the nature either of personal obligations or 
of duties. 7. Equitable rights clearly constitute but one class, 
and, therefore, they must all be classed either as personal obliga- 
tions or as duties. 8. They bear some analogy to duties but more 
to personal obligations; and, therefore, they must be classed as 
equitable personal obligations. They are analogous to duties in 
this respect, namely, that, as duties will be imposed whenever the 
State sees fit to impose them, so equitable rights will be created, 
subject to the limitations herein-before and herein-after stated, 
whenever equity finds it necessary to create them. In all other 
respects, however, they are analogous to personal obligations. 9. 
There is no division of equitable obligations answering to the divi- 
sion of legal obligations into those which are ex contractu and 
those which are ex /ege; for a contract always produces a legal 
obligation. Therefore, all equitable obligations may be said to be 
ex equitate. 10. An equitable obligation cannot impose a gen- 
eral personal liability upon the obligor, as that would be in viola- 
tion of law. Therefore, while a covenant by a purchaser of land 
with his vendor, that no building shall ever be erected on the land 
other than a dwelling-house, will bind in equity all subsequent 
owners of the land until it comes into the hands of a purchaser for 
value and without notice of the covenant, yet a covenant by such 
purchaser with his vendor, that a dwelling-house shall be erected 
on the land, within a specified time, at a cost of $10,000, will bind 
no one in equity whom it will not bind at law.) 11. An equitable 
obligation, therefore, can bind the obligor only in respect of some 
right vested in him; and, therefore, every right created by an 
equitable obligation is derived from, and dependent upon, some 
other right vested in the obligor. Moreover, every original equi- 
table right is derived from, and dependent upon, a /ega/ right vested 
in the obligor. In short, every equitable right is derived, either 
mediately or immediately, from a legal right ; and, while an indefi- 
nite number of equitable rights may be derived from one legal 
right, yet they will all be dependent upon that one legal right. 

It is not, however, all legal rights that can be the subjects of 
equitable obligations. Only those can be so which are alienable 
in their nature. Of absolute rights, therefore, none of those 
which are personal can ever be the subjects of equitable obliga- 
tions, while nearly all rights which consist in ownership can be the 


1 Tulk v. Moxhay, 2 Ph. 774; Haywood v. Brunswick Building Soc., 8 Q. B. D. 403; 
L. & S. W. R. Co. v Gomm, 20 Ch. D. 562, 582, 586, 587; Austerberry v. Oldham, 
29 Ch. D. 750. 
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subjects of such obligations. Relative rights can generally be the 
subjects of equitable obligations, but not always. For example, 
some rights arising from real obligations are inseparably annexed 
to the ownership of certain land, and, therefore, are not alienable 
by themselves. So, also, some rights arising from personal obliga- 
tions are so purely personal to the obligee as to be obviously 
inalienable. It is only necessary to mention, as an extreme case, 
, the right arising from a promise to marry. 

If a legal right is capable of being the subject of an equitable 
obligation, the power of equity to impose an obligation upon the 
owner of it as such is subject to one limitation only, namely, that 
which is imposed by law. Under what circumstances, then, can 
an equitable obligation be imposed upon the owner of a legal right 
as such without violating the law? Whenever the owner of the 
right has received it by way of gift, but not for his own benefit, or 
has obtained ‘t by fraud or other wrong, or has received it by way 
of gift, or without payment of value, from one who was himself 
bound by an equitable obligation respecting it, or has received it 
for value from a person so bound, but with notice that the latter 
was so bound. So, also, if the owner of a legal right incur a legal 
obligation respecting it, equity can, subject to the qualification 
stated in proposition ten, enforce that obligation against all subse- 
quent owners of the right, until the latter reaches the hands of a 
purchaser for value and without notice. So, also, if the owner of 
a right has incurred a legal obligation to transfer it to another, 
and everything has been done, and all things have happened, 
necessary to transfer the right, if it were equitable, equity will treat 
the right as having passed in equity, though not at law, and, there- 
- fore, will impose upon its owner an obligation to hold it for the 
benefit of the legal obligee. 

By an unfortunate anomaly it is also now held that the owner of 
a legal right may, by a mere declaration in writing to that effect, 
incur an equitable obligation respecting that right in favor of a 
person between whom and himself there has been no previous rela- 
tion, and from whom he receives no consideration.! This is as 
much in violation of law as the case mentioned in proposition ten. 
’ Moreover, it is in effect enforcing an agreement which has no con- 
sideration to support it. 

If A convey land to B, and the conveyance be expressed to be in 
consideration of money paid by B to A, but in fact the money was 


1 Lewin on Trusts (roth ed.), 68. 


é 

3 

‘a 

> 

t 

i 


676 HARVARD LAW REVIEW. 


paid as a loan, and not as the price of the land, the inference will 
be irresistible that the conveyance was made merely to secure the 
repayment of the money lent; and, therefore, the moment the con- 
veyance is made, B will incur an equitable obligation to hold the 
land for A’s benefit, subject to his own rights as A’s creditor, 7. ¢., 
there will be a resulting trust in favor of the debtor. 

If land be conveyed by a debtor to his creditor upon a condition 
subsequent, namely, that the title conveyed shall revest in the 
debtor on his paying the debt on a day named, or upon an agree- 
ment by the debtor to reconvey the land on payment of the debt 
on a day named, and the day be permitted to pass without pay- 
ment, equity will, the moment that the debtor’s legal right is thus 
lost, impose an obligation upon the creditor to reconvey the land 
upon being paid “principal, interest, and costs”; and this obli- 
gation will continue in force till equity itself puts an end to it. 
The principle upon which equity does this is that the debtor has 
lost his legal right as a penalty for not paying the debt on the day 
named, that the debt still remains unpaid, and, therefore, if equity 
does not interfere, the debtor, having lost his land, will also be 
compelled to pay the debt, if he have the means of doing so, — in 
which event he will receive nothing for his Jand. It may be ob- 
jected that equity here violates the legal rights of the creditor by 
converting a penalty, agreed upon between the parties, into a mere 
security for the payment of a debt; but the answer is that the 
objection comes too late, for equity has in this manner relieved 
against all penalties from the earliest times, and its action in that 
respect has been acquiesced in by the legislature. For example, 
by the common law the obligor in a bond, who failed to pay on the 
day named in the bond, became in consequence liable to pay twice 
the amount of the original debt, but equity would always restrain 
an action to recover the penalty on payment of “ principal, interest, 
and costs”’ ; and the interference of equity in this way was not only 
acquiesced in, but its view was adopted by the legislature, and 
became statute law, more than two hundred years ago.! 

If payment of a debt be secured by a pledge of the debtor’s pro- 
perty, and also by the obligation of a personal surety, and the 
surety pay the debt, equity will compel the creditor to deliver the 
pledge to him, and not to the debtor, though the latter has a clear 
legal right to receive it, the debt being paid and extinguished ; 2. ¢., 
equity destroys the legal right of the debtor, and converts the 


1 Namely, by 8 & 9 Will. III. c. 11, s. 8. 
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creditor into a trustee for the surety. This is done upon the 
theory that the debt is not paid by the surety, but is purchased by 
him, and that he is, therefore, entitled to the pledge as an incident 
of the debt. This, however, is only a fiction, —a fiction, moreover, 
which is contrary to law; for the payment by the surety extin- 
guishes the debt. Equity does this under the name of subroga- 
tion, and perhaps her best justification is that she borrowed both 
the name and the thing from the civil law. Equity has, moreover, 
followed the civil law in carrying the doctrine of subrogation still 
further ; for it permits a surety who has paid the creditor, and thus 
extinguished the debt, to recover a full indemnity from the debtor, 
and that too on the theory that the debt still remains due from 


the latter, and that the surety is enforcing the rights of the 


creditor. 

In all the foregoing cases the obligation imposed by equity upon 
the owner of a legal right is affirmative, 2. ¢., it is an obligation to 
hold the legal right for the benefit of the equitable obligee, in 
whole or in part. There are cases, however, in which the object 
of equity is not to compel the owner of a legal right to hold the 
same for the benefit of another, but to restrain him from exercis- 
ing it for his own benefit; and, whenever that is the case, the 
obligation imposed will of course be negative. Thus, if a debtor 
fraudulently procure from his creditor a release of the debt, or pro- 
cure such release for a consideration which he afterwards refuses 
or fails to pay or perform, equity will impose upon him an obliga- 
tion not to use the release as a defence to an action or suit by the 
creditor to recover the debt. So equity will impose upon a defend- 
ant to an action or suit an obligation not to use a defence which 
will prevent a trial of the case upon its merits, or by which the 
course of justice will otherwise be obstructed. So, if a legal claim 
be of such a nature that it may be the subject of an indefinite 
number of actions, and if it has already been litigated sufficiently 
to satisfy the purposes of justice, equity will impose upon the 
unsuccessful party an obligation not to prosecute the claim fur- 
ther, or not to resist it further, as the case may be.! 

When an equitable right has once been created, it may in its 
turn become the subject of a new equitable right, z. ¢., its owner 
may incur an equitable obligation in respect to it, just as the owner 


1 The rights mentioned in the text, namely, the right to bring an action, and the right 
to defend one’s self against an action, seem to be personal rights. If they are not, they 
relate to procedure, and hence do not come within the scope of this article. See Hol- 
land, Jurisprudence, Part 2, c. 15. 
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of a legal right may incur an equitable obligation in respect to 
that ; and this process may go on indefinitely, each new equitable 
right becoming in its turn the subject of still another equitable 


right, and all the equitable rights being derived from the same - 


legal right, the first immediately, the others mediately. 

If equitable rights are to be classed as obligations rather than 
as duties, it will follow that infringements of such rights are to be 
regarded as breaches of obligation. Perhaps, however, it is not 
very material whether they be regarded as breaches of obligation 
or as equitable torts ; for, whether they be the one or the other, it 
seems that the relief which equity will give will be the same. For 
equity never gives damages for an infringement of an equitable 
right, but makes the wrong-doer a debtor to the person wronged 
instead, and proceeds upon the theory of compelling the former to 
restore to the latter what he has lost, or to place him in the situa- 
tion in which he would have been if the wrong had not been 
committed. 

C. C. Langdell. 


NOTE, 


At page 660, the writer inadvertently omitted to say that, as the infringement of a 
private duty is a negative tort, so the infringement of a public duty is a negative crime ; 
and that, as the former is redressed by means of an action of tort, so the latter is pun- 
ished by means of an indictment. See Couch v. Steel, cited ante, p. 543, n. I. 
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THE DEFENCE OF FRAUD TO A FoREIGN JUDGMENT. — In the conflict 

of laws we have a department of law as yet undetermined ; hence every 
decision must be tested with much care by accepted first principles. As 
regards the effect of a foreign judgment, it seems formerly to have been 
the law that it was prima facie evidence merely in a domestic forum ; as, 
upon that theory, the whole case might be reéxamined, various defences 
as to the merits might be interposed. Hilton v. Guyot, 159 U. S. 113. 
However, it is now recognized that by the judgment of a foreign court of 
due jurisdiction new rights are created ; and such foreign acquired rights 
are by a fundamental principle enforced in the domestic forum upon equal 
terms with rights acquired at home. Goddard v. Gray, L. R. 6 Q. B. 
139. Accordingly, only such defences should now be allowed in a suit 
upon a foreign judgment as in a suit upon a domestic judgment. This rule 
is undoubted as an interstate question in the United States because of the 
constitutional provision, —see Hanley v. Donoghue, 116 U. S. 1, 4,— 
_ and should be the true rule as an international question. The one excep- 
tion repeated in many @icfa is that fraud is a defence to a foreign judg- 
ment. <Adouloff v. Oppenheimer, 10 Q. B. D. 295; Hilton v. Guyot, supra. 
In a late case this is made one of the grounds of decision. Dumont v. 
Dumont, 45 Atl. Rep. 107 (N. J., Ch.). A wife sued for divorce in New 
Jersey ; the husband set up his North Dakota decree.of divorce. It was 
held that, since his perjury as to his domicil and as to the desertion of 
his wife induced the judgment, it would be considered invalid. The case 
is clearly well disposed of upon the first ground ; the lack of jurisdictional 
facts from whatever cause may always be shown. But the second ground 
is questionable. Fraud alleged may be either of the court in pronoun- 
cing judgment or of the party in procuring judgment. In the first case, 
the defence is, it seems, valid ; for really no judicial decision has been 
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given. See Vadalav. Lawes, 25 Q. B.D. 310. But in the principal case, 
as is usual, the fraud is of the second kind. In that case the one proper 
process would seem to be to reopen the judgment by direct proceedings 
where it was rendered. Ifa domestic judgment might be upset collat- 
erally for fraud, a foreign judgment might also be, — but not necessarily. 
See Pemberton v. Hughes, {1899] 1 Ch. 781. But if a domestic judgment 


may not be so questioned,— and such is all but universally the case, —. 


then, upon the principles above recited, a foreign judgment certainly 
should not be. See Dow v. Blake, 148 Ill. 76. 


TaxaTion or CHoseEs In Action. —In City of Mew Orleans v. Stemple, 
20 Sup. Ct. Rep. 110, the plaintiff, a resident of New York, owned credits 
evidenced by notes secured by mortgages on real estate in New Orleans. 
These were in the hands of an agent for collection in New Orleans. The 

laintiff urged her foreign residence to restrain the defendant from tax- 
ing these notes under La. Acts 1890, c. 106, which provided for the taxa- 
tion of all credits arising from business done in the state irrespective of 


‘the owner’s domicil. The court, however, declared that these credits - 
had assumed a concrete form in the notes that evidenced them; that as — 


chattels they were taxable where they were actually situated, no matter 
where their owner resided ; that therefore the act was within the power 
of a legislature. The leading case of State Tax on Foreign-held Bonds, 
15 Wall. 300, had to be disposed of, but that caused little difficulty. 
There it was held-that the taxing power of a state did not extend to the 
mortgage bonds of a domestic railway corporation while in the hands 
of non-resident owners; but it was admitted that in some instances cer- 
tain securities could be taxed irrespective of the domicil of the cred- 
itor. State bonds, bonds of municipal corporations, and the circulating 
notes of banks, —these securities had so far a tangible existence as to 
be regarded, for the purposes of taxation, not as choses in action but as 
chattels. A legislature which could reach their actual situs, then, could 


tax them. And this has been extended to-include shares of stock in - 


national banks. Zappan v. Merchants’ National Bank, 19 Wall. 490. 
The present case is clearly not inconsistent with the point actually 


decided in State Zax on Foreign-held Bonds, for there the evidences of 


the debt were out of the state in the possession of non-resident bond- 
holders. Nor is it inconsistent with any of the court’s language. While 
one may hazard a conjecture that had the evidences of the claims been 
actually situated in Pennsylvania the decision would have been the same, 
still the court expressly emphasized the possession of the foreign holder. 
The whole effect of the present case would seem to be that it establishes 
another class of evidences of debts— notes secured by mortgages — 
which may be taxed at their actual situs independent of the domicil of 
the owner of the chose in action. And on principle it is difficult to 
distinguish between these and shares in a national bank or municipal 
bonds. The question is one for the legislature, which may well be guided, 
though not conclusively, by business usage. 10 HarvARD Law REVIEW, 
244. It must be noted that the result reached in the present case ma’ 
lead to double taxation, — at the situs of the security and at the domicil 
of the owner, — unjust but legal. ~ 
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Grain RecerpTts— MopiricaTions By Parot.— In Minnesota, Gen. 
St. 1894, §§ 7645-7651, if a bailor deliver grain to a bailee for storage, the 
bailee must give a written receipt for the grain, and that receipt then 
becomes is like a bill of lading. In Zhompson v. Thompson, on 
rehearing, 81 N. W. Rep. 543 (Minn.), a holder of a warehouse receipt 
made a parol agreement with the bailee which in effect relieved the 
bailee from the duty of insuring against fire, which he had been bound 
to do by the receipt. The grain was burned. The court held that the 
warehouseman could not show the later agreement to modify the re- 
ceipt. They rest mainly on two grounds, — first, that the statute requires 
such a receipt to be in writing, and therefore all changes in it ; second, 
that, in regard to the public nature of such contracts, it is necessary that 


they be in perfectly definite form for commercial purposes, — of nego- 


tiation, etc. 
It is very hard to go along with the court. The statute required that 


- a bailee of grain should give a written receipt, and then enacted that such 


receipts should be negotiable. In this case the holder of such a nego- 
tiable receipt agreed with the warehouseman that a different contract 
should be substituted for the one evidenced by the receipt. The sub- 
stituted contract was partly oral; but why is it against the statute? 
When the Statute of Frauds requires certain agreements for sale to be in 
writing, a subsequent oral agreement cannot be substituted for a written 
agreement for such sales, because then in effect an oral sale would be 
the result. The court in effect say that their statutes in regard to grain 
receipts are like the Statute of Frauds ; but that is very doubtful. The 
fair meaning of the statutes is that a bailor of grain may require a written 
receipt which will be negotiable, — not that a contract of bailment of 
grain is null without writing. Such a far-reaching statute as that—a 
second Statute of Frauds— could not have been intended. The princi- 
pal case seems quite on all-fours with a case where the holder of a pro- 
missory note extends the time of payment, That subsequent agreement 
varies the specialty, yet it is undoubtedly a good contract for the pay- 
ment of money. The Minnesota decision has succeeded in creating a 
mercantile specialty more iron-bound than a promissory note, and has 
found a Statute of Frauds in regard to bailments of grain which, it seems, 
was never intended. 


ASSOCIATED PREsS aS A PusBLic CaLLinc.— What calling is so far 
affected with a public interest that it may be the subject of regulation? 
The case of Munn v. Illinois, 94 U.S. 113, and its following seem to 
point to the doctrine that the courts will not set any limits to the legis- 


_lative determination of what callings concern the public save the limits 


of reason. But it is a very different question how far the courts them- 


selves may declare a calling public and subject to regulation like the- 


common carriers. In the early history of the common law the king’s 
judges interfered with a greater number of employments than do courts 


at present, but their interference was mainly along two lines, —first, in — 


regard to monopolies ; second, in regard to the trades connected with 
travel, with the carrier, the innkeeper, the smith. Then that power of 


_ the courts fell into disuse till the innkeeper and the common carrier held 


a unique position in the law. Inthe present century— because perhaps 


of the freedom of legislative regulation and the growth of new indus-— 
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tries, and because the new industries-were-managed by corporations — 
certain courts have attempted to broaden the field of their control, and 
now the Suprenie Court of Illinois, in the case of Jnuter-Ocean Publishing 
Co. v. Associated, Press, National Corporation Reporter, Feb. 22, 1900, 
has decided that the Associated Press is subject to judicial regulation 
like a carrier, and that its by-laws disciplining its members who dealt 
with news agencies are against public policy and void. 
While one would wish rather that the regulation of new callings an 
the definition of the proper subjects for regulation be left, more appro- 
priately, for the legislatures, yet the present case may probably be sup- 
ported. The Associated Press is in facta purveyor of telegraphic in- 


- telligence, which it supplies, not by special contract, but in bulk to its 


customers. 

It has been held that the ordinary despatch company which contracts 
for the transmission of freight by means of other carriers is subject to 
judicial regulation. Buckland v. Adams Express Co.. 97 Mass. 124. 

he Associated Press stands toward the telegraph companies in much 
the relation that the despatch company stands to its railroads ; and when- 
ever the telegraph companies are held subject to regulation, it is not 
clear why, by analogy, the Associated Press should not be subject toa 
like restraint. The court, it seems, chose to rest on the ground that the 
Associated Press is virtually monopolistic. In view of the fact that it is 


_ still engaged in crushing competitors, it seems this is doubtful. 


Tue INTEREST OF THE BENEFICIARY OF A Lire INSURANCE PoLicy. — 
The prevailing idea that the beneficiary named in a life insurance policy 
has in some way a vested interest appears to have had its origin in what 


would seem a somewhat strained interpretation of the statutes which - 


provide that on the death of the insured the insurance money shall go to 
the beneficiaries named in the policy, to the exclusion of the creditors of 
the insured. Connecticut Insurance Co. v. Burroughs, 34 Conn. 305. The 
later authorities, however, apparently prefer to interpret the taking out 
of the policy in the beneficiary’s name as a declaration of trust, but 
usually allow the beneficiary to proceed at law on the policy. Pingree 
v. WVational Insurance Co., 144 Mass. 574. 

A recent case illustrates the indifference of some courts as to the basis 


~ of the rule. /ackson Bank v. Williams, 26 So. Rep. 965 (Miss.). The 


plaintiff was the beneficiary named in a policy of insurance on her hus- 
band’s life. The husband pledged this policy with the defendants as 
security fora loan. The court said that if the plaintiff did not have a 
vested right at common law, one was given by the statute regulating the 
distribution of the proceeds on the death of the insured, and held that 
without repayment of the loan the plaintiff could recover the policy in 
replevin. Neither of the views generally advanced to explain the deci- 
sions on this subject can be considered satisfactory. The insured never 
intended to become a trustee. The transaction was merely a unilateral 


contract by which the insurance company agreed to pay a certain amount 


to the beneficiary on a contingency happening. 1 HarvarD Law RE- 
VIEW, 157. It is also never denied that the insured has a perfect right 
to put an end to the ves at any time by the non-payment of the premiums, 
which is hardly consistent with a trust relation. Nor do the statutes 
afford a more satisfactory explanation, for, apart from their evident rela- 
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‘tion only to the proceeds of the policy, after the death of the insured, the 
same result has been reached as easily in their absence as in their pre- 
sence. Central Bank v. Hume, 128 U. S. 195 ; Robinson v. Accident 
Association, 68 Fed. Rep. 825 (Cir. Ct.,Mo.). The absence of any clearly 
understood principle is forcibly brought out by the decisions that the 
beneficiary named in mutual benefit certificates has no vested interest, 
though there would seem in this respect to be no sound distinction be- 
tween these and the ordinary policies. Supreme Concave v. Capella, 41 


Fed. Rep. 1 (Cir. Ct., Mich.). The authorities are also about evenly | 


divided as to whether, in the event of the beneficiary predeceasing the 
insured, the latter would not obtain full control over the disposition of 
the policy, which of course is inconsistent with the beneficiary having an 
absolute and vested interest. 

A possible justification for the decisions giving the beneficiary a vested 
interest might be found in that, strictly, the personal representatives of 
the insured in an action for, a breach of the contract in the policy would 
only be entitled to nominal damages, and to prevent this failure of jus- 
tice the beneficiary should be allowed to enforce specific performance of 
the contract. While the proper remedy would be in equity, the courts 
might well allow him to proceed at law on the same grounds on which 
replevin has been held to lie against a fraudulent vendee. This line of 
reasoning derives some support from the fact that in England, where the 
beneficiary of a simple contract is not allowed to sue on the contract, 
the beneficiary of an insurance policy has been held, in a case where the 
’ English statute did not apply, to have no rights whatever, whether legal 
or equitable, in the contract made by the insurance company with the 
insured. Cleaver v. Mutual Insurance Co., [1892] 1 Q. B. 147. While 


here, where the contrary doctrine generally prevails, the court in a recent - 


case declared the rule that the beneficiary has a vested interest to be 
founded on “ the well-known principle of the law of contracts.” M. Y. 
Insurance Co. v. Ireland, 17 S. W. Rep. 617 (Tex., Sup. Ct.). 


THE RIGHT TO CHANGE RIVER CHANNELS.— The case of County of 
York v. Rolls, Canadian Law Times, Feb. 1900, presents a state of 
facts seldom passed on. An unusual freshet changed the channel of a 
river, and washed away part of the land of the defendant, a riparian pro- 
prietor. Shortly after the flood subsided he filled in the places washed 
out, and thus turned the stream back to its original bed. It was held 
that he was entitled to do this at any time before a prescriptive right 
or a right by estoppel to keep the stream in the new channel was 
acquired against him. The only case which seems to present a similar 
point is that of Woodbury v. Short, 17 Vt. 387. There the action of a 
flood caused an alteration in the river channel, and it was said that the 
defendant might have returned the stream to the original bed had not his 
laches in this particular case been such as to restrain him on the theory 
of acquiescence. Both cases thuS recognize the right of the owner as a 
sort of natural right, which may nevertheless be overcome. But what is 
sufficient to prevent the exercise of the right is hardly mentioned by the 
authorities. The doctrine of acquiescence which is referred to in Wood- 
bury v. Short, supra, as the basis for denying the right to return the 
stream to the old channel, means nothing more than that as the defendant 
has neglected to use his right for a certain time he must be considered 
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as giving it up. But that doctrine seems too indefinite to be of any legal 
value. In the later case of Ford v. Whitlock, 27 Vt. 265, it was said that ~ 


the true principle for this class of cases was to be found in an analogy 
to the rules of dedication of land to public uses. And this seems to 
have met the approval of some text-writers. Gould, Waters, 2d ed. 
-p- 320. But it seems doubtful if the analogy is sound, for we can find no 
act of dedication in the mere neglect of the defendant to turn the stream 
back ; nor is there a particular act of acceptance on the part of any indi- 
vidual or of the public. It would therefore be necessary to place this 
‘case on the footing of an implied dedication and acceptance. But here 
the rule is that when “the only evidence of the dedication of a way is its 
having been used as such by the public, such user, in order to constitute 
sufficient evidence of such dedication, must have continued for at least 
twenty years.” Washburn, Easements, 4th ed. p. 220. And in this coun- 
try it is not settled that user for a length of time shorter than the statu- 
tory period is a sufficient acceptance. The present case, where the de- 
fendant’s neglect was of much shorter duration, cannot be decided on 
principles of dedication. It is also impossible to say that there is here 
an analogy to a license; for it is clear that the mere abstention from 
using is not in fact a license to other owners. Granted, however, a nat- 


ural right to return the stream to the old bed, it may well be that the — 


neglect to do so leads other proprietors to change their positions, And 
in such a case one may well find the basis for an estoppel 7 pais—a 
more satisfactory basis than that suggested by the authorities for stop- 
ping the landowner in the exercise of his right. 


Cusropy or Inrants. — The recent case of Jn re Minors of Charles 
and Anna Luck, Weekly Law Bulletin, Feb. 19, 1900, illustrates the 
modern attitude of the law as to the custody of young children. There 
Charles and Anna Luck before their marriage agreed that children of 
the union should be trained in the religious faith of the mother. After 
the mother’s death the two infant children were taken by relatives of the 
father who entertained his religious belief.. Four years later the father 
died. Applications for guardianship were then made by relatives of both 
the father and the mother, representing opposing religious beliefs. It 
was held that the relatives of the father should keep the children. Not- 
withstanding the agreement, the four-year, period of training with the 
father’s relatives had created attachments it was not wise to break. The 
case goes squarely upon the modern view that in questions of custody 
the welfare of the child is the paramount consideration. 

Such, however, has not always been the attitude of the courts. An 
examination of the Roman law reveals that no such idea could be enter- 
tained. The child was then more nearly a species of property. 8 Har- 
VARD Law Review, 39. The development of the English law, however, 
shows the gradual growth of the idea that justice might demand a con- 
sideration of the welfare of the child im granting its custody. There was 
both a chancery and a’common law jurisdiction in these matters. Queen 
v. Gynzall, [1893] 2 Q. B. 232. From early times the former was exer- 
cised in accordance with the theory of the rights of the Crown over its 
~ subjects. Hence it.often assumed the right to act as the welfare of the 
child demanded. But a harsher doctrine appeared in the common law 
court in proceedings on the writ of habeas corpus. Here it was we that 
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the father had a right to the custody of the child. Rex v. Greenhill, 6. 


Nev. & Man. 244. Accordingly, the child was given to him even when. 
it might seem wiser to have given it to another. The continued refusal 


of the courts to exercise a discretion in the matter was finally met by ~ 


the passage of the Talfourd Act, 2 & 3 Vict. c. 54, which expressly 
allowed the court of chancery, in its discretion, to give the mother access 
to the children in custody of the father, and further to give custody of 
infants under seven to the mother. This age was later increased to four- 


teen years. Now, by 36 & 37 Vict. c. 66, the rules of equity in relation — 


to the custody of infants are to prevail in the common law courts. By 
the present English law there is thus a recognition of the interest of the 


child, but one still sees a tendency to regard the right of the father as 


controlling, and the cases therefore are not always free from technicali- 
ties. Hochheimer, Custody of Infants, 2d ed. p. 33. The American. 
cases seem never to have held with such strictness to the idea of the 
father’s paramount right. Schouler, Domestic Relations, 5th ed. § 248. 
That right has been recognized, but at the same time the broader view 
has been taken that the child has rights of its own which the court may 
protect to subserve the present and future interests of the infant. United_ 
States v. Green, 3 Mas. 482. This idea that the child is but a young 
citizen entitled to all the advantages possible to secure to it is the most 
advanced which the cases have presented, and the principal case is 
clearly right in declaring that the welfare of the child itself is the impor- 
tant factor in determining its custody. 


CorPoRATION NAMES. — A novel question was presented in two recent 
New York cases, Colonial Dames of America v. Colonial Dames of New 
York, 60 N. Y. Supp. 302 (Sup. Ct., Sp. Term, New York Co.), and So- 
ciety of Eighteen Hundred and Twelve v. Society of 1812 in the State of 
New York, New York Law Journal, Jan. 23, 1900. In each a member- 
ship corporation, organized ostensibly for patriotic, purposes, sought an 
injunction to restrain a similar corporation from using a name so nearly 
resembling that of the plaintiff corporation as to cause confusion. In 
neither case had the plaintiff sustained any pecuniary damage, but in 
each an allegation was made of the probability of such damage in the 
future. The injunction was refused in the first case on the ground that 


no injunction could be granted for the non-fraudulent use of a name when - 


there was no interference with any trade of the plaintiff. In the later 
case, in which the former does not appear to have been mentioned, the 


_injunction was granted, apparently on the broad principle that the prob- 


ability of the purposes for which the plaintiff corporation was organized 
being injuriously affected by the defendant’s use of a similar name was 
a sufficient ground for injunctive relief. The court also intimated that 
the case came within the rules governing an infringement of trade names. 

While one must sympathize with the desire of the court to protect the 
prior corporation, it is difficult to see that any right was violated by the 
defendant. And admitting that there was here damnum, which, indeed, 
in neither case satisfactorily appeared, for an action tolie there must also 


be injuria. In a leading case in which a somewhat similar question was 


involved, Day v. Brownrigg, 10 Ch. D. 295, the plaintiff was damaged by 


the defendant calling his adjoining property by the name by which the 


plaintiff's had been known for sixty years, and it was urged that alone 
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a was sufficient ground for an injunction. But the Court of Appeals held 
that there must also be a right violated, either legal or equitable, and 
that with the exception of trade marks and trade names there was no 
Fe exclusive property in names. The court further expressly disclaimed the 

power of widening the application of this exception. The case of trade 
. marks and trade names rests on a peculiar principle. The prior user 
' has acquired a reputation for these names by their use in his business, 
and to permit another to employ them in a similar way would be to per- 
mit a fraud both on him and the public by which he would sustain pecu- 
niary damage. 12 HaRvaRD Law REVIEW, 349. A business conducted 
with the object of gain is necessarily presupposed, and in no proper 
sense could these membership corporations be brought within that class. 
They were in no way engaged in trade, but were in reality more in the 
nature of charitable organizations, and their members, so far from look- 
ing for profit from their operations, could only be subject to burdens. 
Unless the case could be considered one for the application of the rule 
governing trade names, which it is evident it cannot, there would seem 
to be no possible support for the second decision either in principle or 
rf authority. Apart from statutory provisions, there can be no sound dis- 
| tinction between a corporation and a personal name, and in the latter 
case there has never been any doubt but that by the common law, with 
the exception of trade names, no exclusive right to a name can be ac- 
quired. Du Boulay v. Du Boulay, L. R. 2‘P. C. 430. 


SIGNATURES OF WILLS. — The Court of Appeals of New York has again 
affirmed the rule that the signature of a will must be at the physical end’ 
of the document. Jn re Andrews, New York Law Journal, March 7, 
1900. But the vigorous gue in the Appellate Division shows that, 
even under a statute which requires the signature at the end of a will, 
there may well be a difference of opinion as to the real meaning of the 
true “end.” In the principal case the testatrix wrote a will on three sides 
of a folded paper, commencing on the first page and continuing on the . 
third page, at the top of which was written “second page.” She at 
length completed and signed the instrument on a page marked “ third 
. page,” which in fact was the second page of the sheet. It was held that 
K the will was not signed at the end within the meaning of the statute, and 
it was accordingly not probated. ; 
Statutes requiring such formalities have been passed usually with a 
view to preventing frauds upon the testator by additions or interlineations. 
- But the development of the English cases seems to show that the require- 
f ments need not be carried to the extent of admitting only those wills 
which are signed at the physical end. By 1 Vict. c. 26, the position of 
the signature was required at the end or the foot of the will.. It became 
common to construe this requirement strictly, and thus in many cases 
the results were extremely harsh. Sugden, Real Property Statutes, p. 
311. But no case appears to be reported presenting the exact point of 
the principal case. The discussion in nearly every instance turned on the 
. amount of space between the last line of the instrument and the signature. 
Ss For the express purpose, then, of preventing such decisions the 15 & 16 
2 Vict. c. 24, was passed. And this by its reference to the previous. enact- 
ment and by its enumeration of specific cases arising under it is shown _ 
to be merely an explanatory statute. Accordingly, it has been held 
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repeatedly that when a will was written on the first and third pages of a 
sheet and signed on the second it was good. Jn re Coombs, L. R. 1 P. & 
D. 302 ; Jn re Stoaks, 23 W.R. 62. The result of the English cases 
seems eminently satisfactory, but it is conceived that it is not necessary 
to adopt their expedient of extra legislation in order to reach it. For 
why is it not a fair and sensible construction of such statutes as those in 
question to hold that “end” means what in fact the testator made the 
end? It certainly is in point of time the end, even though it be on 
the second page. Further, since it clearly expresses his completion of 
the instrument as well as though placed at the physical end, the evils 
which the statutes aimed to prevent are avoided. TZonnele v. Hall, 4N. 
Y. 140. A more serious effect of the strict view has been said to be 
the failure of incorporation by reference of those clauses which might 
come after the signature or of documents attached to the will. That . 
certainly is an objection, as there is enough value in the doctrine of in- 
corporation to retain it. On the whole, therefore, it seems that one might 
well regard a statute requiring a testator’s signature at the end of a will 
to mean that it shall be the end in point of time. 


TESTIMONY ON A FoRMER TRIAL By A WITNESS SINCE DECEASED. — 
The law as to the admissibility on a subsequent trial of the testimony of 
witnesses deceased since the former trial, like many other topics of the 
law of evidence, is in a far from satisfactory condition. The rule is gen- 
erally stated that for the testimony to be admissible the cause of action 
must be the same, and, if not between the same parties, they must at 
least be privy in law, in blood, or in estate to those of the former trial. 
Professor Wigmore, possibly with the intention of placing the rule on 
some rational basis, in his edition of Greenleaf on Evidence, § 163 a, 
states that, as regards the parties to the suit, “all that is essential is that 
the present opponent should have had a fair opportunity for cross-exami- 
nation.” On this passage the plaintiff in a recent case largely relied 
Metropolitan Railway Co. v. Gumby, New York Law Journal, Feb. 6, 
1900. In an action by a parent for the loss of a child’s services through 
an injury to the child by the defendant’s alleged negligence, the court 

ermitted to be read the testimony of a deceased witness of the accident 
in a previous action brought by the infant’s guardian ad /item against the 
defendant for the same injury. On a writ of error, the court held that, 
there being no privity between the plaintiffs in the two actions, the evi- 
dence was wrongly admitted. 

While it is evident there is no underlying principle on which this 
limitation requiring privity between the parties offering the evidence in 
the two cases may be supported, no fault can be found with the decision, 
as it is probably as well for the courts to adhere closely to precedent in 
decisions on the law of evidence. The established rule requiring privity 
between the parties, for this evidence to be admissible, is apparently 
based on the same misconception as the doctrine that the admissions of 
a grantor are evidence against his grantee ; namely, that the rule that the 
grantee’s substantial rights may be-cut down by the acts of the grantor 
before conveyance has some application to the evidence admissible in a 
suit to which the grantee is a party. Undoubtedly one should only get 
the interest his grantor had to give, but it is an altogether different matter 
to allow the acts of the grantor to — in this way the evidence admis- 
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sible in a suit by the grantee. Paige v. Cagwin, 7 Hill, 361. The argu- 
ment of the court in Morgan v. Nicholl, L. R. 2 C. P. 117, that for the 
evidence to be admissible against one it must be admissible against both, 
would seem without foundation. Of course the plaintiff here could justly 
object to its admission, because he had no opportunity to cross-examine 
the witness, but why should the defendant object who had? The cases 
of res judicata and estoppel, which are often cited as indicating the proper 
rule for this subject, rest on an entirely different principle. 

There has indeed, in some jurisdictions, been a slight deviation from 
the general rule in criminal causes. In a civil trial for an-assault, the 
evidence of a deceased witness given in a criminal trial for the same 
assau!t has been admitted. <Xveuger v. Sylvester, 100 Ia.647. And dicta 
are occasionally found that if the opposite party had the right of cross- 
examination it is sufficient. Undoubtedly this desirable result will event- 
ually be reached. 


RECENT CASES. 


AGENCY — UNLAWFUL Acts— LIABILITY OF CORPORATION. ~— The plaintiff left 
defendants’ train before reaching the station for which he had bought a ticket. The 
station master, by locking the only door of the station, detained him to compel a sur- 
render of this ticket. ve/d, that the defendants are liable for the false imprisonment. 
Farry v. Great Northern Ry. Co., [1898] 2 Ir. 352. 

The court recognizes the English doctrine that a corporation cannot be held to inci- 
dentally authorize the commission of unlawful acts by its agents, since the corporation 
has no authority to commit such acts.itself, Poulton v. London, etc. Ry. Co. L. R. 2 G. 
B. 5345 Barry v. Dublin, etc. Co., L. R. 26 Ir. 150, but holds that in this case, altho 
the detention was unlawful, yet locking the door was lawful and within the scope of the 
agent’s authority. This reasoning seems artificial, for locking the door was the very 
act which caused the detention, and must have been equally unlawful. Moreover, the 
English doctrine itself can hardly be regarded as sound, inasmuch’ as corporations 
clearly have the physical power, without legislative authority, to commit unlawful acts, 
and the logical result of the argument is to exempt all principals from liability for their 
agents’ torts which are not expressly authorized. A better view is that unlawful as 
well as lawful acts may be within the incidental powers of the agents of a corporation. 
Howe v. Newmarch, 94 Mass. 49; Johnston v. South Western R. R. Bank, 3 Strob. 

. 263. The above decision reaches an undoubtedly correct result, and shows a 
desire of the court to limit the application of the English doctrine where possible. — 


BANKRUPTCY — RIGHTS OF TRUSTEE IN PREMISES LEASED TO» BANKRUPT. — 
The premises were leased to the bankrupt upon an unexpired lease. The landlord 
brought ejectment against the trustee, who had continued the possession. Upon the peti- 
tion of the trustee for an injunction, 4e/d, that the court will allow the trustee, without 
affirming the lease, to continue the possession for such time as may be reasonably ne- 
cessary for the execution of his trust, upon the payment to the landlord of compensation, 
Re Chambers, Calder & Co., 98 Fed. Rep. 865 (Dist. Ct., R. L.). 

It is a general principle that all property of the bankrupt passes to the trustee, exce 
that he may reject unprofitable property. See American File Co. v. Garrett, 110 U.S. 
295. Accordingly, as regards a lease, the trustee, unless restrained by the terms of 
the lease, may adopt it or reject it, as ge 5 0 for the best interests of the estate. Re 
Breck, 8 Ben. 93; Commonwealth v. Franklin, 115 Mass. 278. It has been tacitly 
assumed that the trustee must either affirm or disaffirm, and is only entitled to the pro- 
tection of equity for a reasonable time in which to come to a decision and upon pay- 
ment of compensation tothe landlord. Re Laurie, 4 Nat. Bank. Reg. 7; Re Washburn, 
Fed. Cas. No. 17211; Re Metz, 6 Ben. 571. The proposition of the principal case, 
however, is very different : that the trustee without affirming the lease may hold pos- 
session for such time as is reasonable for the execution of his trust upon payment of 
compensation for the occupation. This view is without authority, but it commends 
itsel re just; for otherwise the coercion of the situation might force the trustee to incur 
great loss. 
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BANKRUPTCY — WHAT CoRPORATIONS MAY BE ADJUDICATED BANKRUPTS.— 
Heid, that a water supply corporation cannot be adjudicated a bankrupt. Re Mew ae 
York, etc. Co., 98 Fed. Rep. 711 (Dist. Ct., N. Y.). : 


. The operation of the Bankruptcy Act of 1898, § 4, is restricted to “ corporations en- ¢ 
aged principally in manufacturing, trading, or mercantile pursuits.” The act of 1867, : ee 
--§ 37, applied more broadly to all “moneyed, business, or commercial corporations.” 
>a ence decisions under that act do not aid much in construing the present act. See, 
however, Re Chandler, 2 Lowell, 478; Re Merchants’, etc. Ins. Co., 3 Biss. 162. The 
present provision is as yet undefined, except that it has been held that a mutual insur- 
ance company is not “engaged in mercantile pursuits,” Re Cameron, etc. Ins. Co., 2% 
Fed. Rep. 756 (Dist. Ct., Mo.); while a sanatorium corporation is so engaged, Ke 
San Gabriel Co., 95 Fed. Rep. 271 (Dist. Ct., Cal.). The principal case admits that if ay 
the water had been sold in bottles or casks it would have been a mercantile pursuit; 
and that the supply came through pipes seems an insufficient ground of distinction. 
Certainly there is none in economic theory, and probably none in common understand- 
ing. This dealing inewater'seems “ buying or selling” or “ traffic,” — for such are the 
_ tésts suggested. Accordingly, the principal case is to be questioned. 


CARRIERS — TELEGRAPH COMPANIES — REGULATIONS, — The defendant telegraph : 
company made a regulation requiring claims for damage, caused by the company’s fail- 
ure to correctly transmit messages, to be made within sixty days after the message was 
sent. He/d, that the regulation is unreasonable and void. Davis v. Western Union Fel. 
Co., 54 S. W. Rep. 849 (Ky.). 
This case represents the law in Kentucky and a few other jurisdictions. Western 
Union Tel. Co. v. Eubank, 100 Ky. 591; Meadors v. Western Union Tel. Co., 96 Ga. 
788. The overwhelming weight of authority, however, is contrary to this view. Find- 
lay v. Western Union Tel. Co., 64 Fed. Rep: 459 (Cir. Ct., Va.); Albers v. Western “ 
Tel. Co.,98 Lowa, 51; Western Union Tel. Co. v. Beck, 58 Ill. App. 564. ‘The 
latter view seems the more reasonable. A rule of this kind is a practical necessity for 
ye such companies because of the great amount of business done by them, and the impos- 
2 sibility of keeping the records as evidence for any great length of time. No great 
hardship is likely to result, as two months would, in all but exceptional cases, give the 
sender ample time to learn of the non-delivery of the message and to notify the com- 
pany. 


CONFLICT OF Laws — FOREIGN JUDGMENT — DEFENCE OF FRAUD. — Hé/d, that 
fraud may be pleaded as a defence to a foreign judgment. Dumont v. Dumont, 45 Atl. 
Rep. 107 (N. J., Ch.). See Nores. 


ConFLICT OF LAws — TAXATION — CHOSE IN ACTION. — The plaintiff, a resident 
of New York, owned credits evidenced by notes secured by mortgages-on realty in New 
Orleans. These notes were in the hands of an agent for collection in New Orleans. An 
act of Louisiana taxed credits arising from business done in the state irrespective of the 
domicil of the owner. é/d, that under this statute these credits of the plaintiff may be 
taxed. City of New Orleans v. Stemple, 20 Sup. Ct. Rep. 110. See Nores. 


CONSTITUTIONAL LAwW— LIMITS OF THE POLICE PowER.— The defendant vio- 
lated a city ordinance, authorized by statute, which prohibited the sale of meat, fish, 
butter, or other provisions in any place of business where dry goods, clothing, or drugs oa 
were sold. He/d, that as it in no way tends to protect the safety, health, morals, or 
welfare of the public, the ordinance is not within the police power; that it is therefore 
adeprivation of liberty and pet without due process of law, and so forbidden b 
ei the constitution of the United States and of the state. Chicago v. Netcher, 55 N. 

ep. 707 (Ill). 

The court, in declaring a law unconstitutional, exercises much the same function that 
it does in revising the verdict of a jury. Ogden v. Saunders, 12 Wheat. 213. Now, itis 
well known that butter, milk, etc., absorb impurities, and it is also true that ready-made 
clothing often comes from the sweat-shops. To say, therefore, that a law which forbids 

oe the sale of these articles in the same store does not reasonably tend to promote the public 
health and welfare seems extraordinary. The tendency in Illinois is shown by a recent 
decision of the Superior Court holding unconstitutional a law which forbade the use of 
\ the American flag for advertising purposes. It was declared not within the police power, & 
_ because it did not concern the public health, morals, or safety. People v. Kruse, Chicago 

Daily Law Bulletin, Nov. 21, 1899. The doctrine that such a law is a deprivation of 

liberty and property without due process of law is .not new in that state, and if mere 

authority could make right the continued limitation of the legislative function, the present 

case could not be criticised. Frorer v. People, 141 Ill. 171 ; Braceville Coal Co. v. People, 
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147 Ill. 66. Regulation of the legislative power to such narrow limits cannot be ex- 
pected to stand the test of time. Commonwealth vy. Alger, 61 Mass. 53; Head v. Amos- 
heag Mfg. Co., 113 U.S.9; Warts v. Hoagland, 114 U. S. 606. 


_ CONSTITUTIONAL LAW— PROCEDURE — NEW QUESTION ON APPEAL. — A judg- 
ment was based on an unconstitutional statute. Ae/d, that it must be reversed on 
appeal, though the constitutional question was not raised in the court below and there 
is no ae in the record. Aonticello Distilling Co.v. Mayor of Baltimore, 45 Atl. Rep. 
210 (Md.). 

The Maryland Code provides that no matters shall be considered on appeal which 
were not presented and determined in the trial court. Cherbonnier v. Goodwin, 7 
Md. 55. In jurisdictions where this rule prevails, it is almost universally held in civil 
causes that constitutional questions cannot be raised for the first time on appeal. 
Chiniquy v. People, 78 I. 570; Hopper v. Chicago, etc. Ry. Co., 91 Towa, 639; Delancy 
v. Brett, 51 N. Y. 78. The theory of the principal case appears to be that it is the duty 
of the court to check violations of the constitution whenever the opportunity offers. 
The opposing cases are more in harmony with the sounder view, that a court should not 
pass upon the validity of a legislative act unless the case before it cannot be disposed of 
otherwise. Zx parte Randolph, 2 Brock. 447. It is difficult to see how, under this 
well-established rule, a court can be justified in making an exception to an express statu- 
tory enactment, for the sake of.declaring a statute unconstitutional. 


ConTRACTs — Dest — EFFECT oF RECEIPT. — The plaintiff gave to the defendants 
a receipt in full of his demands upon them, because they refused to pay any more 
money without it. //e/d, that in the absence of fraud or mistake the plaintiff has pre- 
cluded himself from further recovery. Alynn v. Hurlock, 45 Atl. Rep. 312 (Pa.). 

It is a well-settled common law doctrine that payment of part of a debt in satisfaction 
of the whole is not a full discharge. Foakes v. Beer, 9 App. Cas. 605; Fire Jns. Assn.v. 
Wickham, 141 U.S. 564. But the results of this rule are so unsatisfactory that the 
courts have made certain arbitrary exceptions to its universal application. Thus the 
rule has been held not to apply when a debtor is insolvent, or even honestly believed to 
be. Shelton v. Jackson, 49 S. W. Rep. 414 (Tex.) ; Rice v. London, etc. Co., 70 Minn. 77. 
The holding in the principal case, that a written receipt is equivalent to a release under 
seal, is clearly another exception, for a receipt is generally regarded merely as evidence 
of payment. Harriman v. Harriman, 78 Mass. 341. This view is adopted in a few 
jurisdictions. Gray v. Barton, 55 N. Y. 68; Greenv. Langdon, 28 Mich. 221. It would 
seem, however, better policy that the amendments to such a well-established rule be 
made by the legislature rather than the courts, This has been done in a number 
states. Clayton v. Clark, 74 Miss. 499. See 12 Harv. Law REV. 525. 


CORPORATIONS — CORPORATION DE FACTO— EXPIRATION OF CHARTER. — The 
defendant was sued as a corporation, and pleaded the expiration of its charter before 
action brought. /Ye/d, that it is capable of being sued as a de facto corporation, and is 
estopped to deny its corporate existence. Brady v. Delaware Mutual Life Ins. Co., 
45 Atl. Rep. 345 (Del., Super. Ct.). * 

All transactions with the company with reference to the insurance policy sued on had 
taken place before the expiration of the charter. The plea did not deny that the con- 
tract was binding upon the corporation, but alleged that since the making of it the 
corporation had ceased to exist. It is difficult to see what bearing estoppel can have 
upon this defence. Nor can the case be supported on the ground that, in spite of the 
expiration of the charter, the defendant remained a de facto corporation whose existence 
could be questioned only by the state in guo warranto proceedings. There can be no 
corporation de facto except under color of law. Snyder v. Studebaker, 19 Ind. 462. 
And when a corporation is chartered for a limited time there is no law which can give 
color to its existence after the time has expired. Accordingly, it has generally been held 
that the expiration of a corporation’s charter works a dissolution ¢pso facto, after which 
the corporate existence may be denied in any aan where the question may arise. 
Bradley v. Repell, 133 Mo. 545; Krutz v. Paola Town Co., 20 Kan. 397 ; Sturges v. Van- 
derbilt, 73 N. Y. 384. It seems, therefore, that the plea in the principal case was good, 
and that the plaintiffs should have been left to their remedy against the corporate 
assets. 

CRIMINAL LAW— INDECENT ExPposuRE — PUBLICITY. — The defendant, in a field 
adjoining a highway, intentionally exposed his person to one female. There was no evi- 
dence on the record that others saw the act, or that they were in a position to have seen 
it. Held, that the defendant is not indictable for indecent exposure. Morris v. State, 
34 S. E. Rep. 577 (Ga.). 
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The cases in point are conflicting. Some hold that a person is only indictable for 
indecent exposure when the act was done in the presence of several persons, though it 
is immaterial whether they saw it or not. Regina v. Farrel, 9 Cox é& C. 446; Regina 
v. Webb, 1 Den. C. C. 338; Regina v. Watson, 2 Cox C. C. 376. Others have held that 
such an act is a crime if it was committed in such a place that it was likely to be seen by 
a considerable number of people. State v. Roper, 1 Dev. & Bat. 208; Regina v. 
Elliot, L. & C. 103. The latter view seems preferable. It is more in line with the 
doctrines of criminal law in regard to other nuisances. Commonwealth v. Oaks, 113 
Mass. 8; Commonwealth v. Harris, 101 Mass. 29. And it seems that, though no one is 

resent, such an act does appreciably endanger the morals of the public. 1 Bish. New 

r. L. § 1130. It is not clear from the language of the court whether it recognized the 
line of distinction suggested, 


DAMAGES — PUNITIVE DAMAGES — REPLEVIN, — Hé/d, that punitive damages are 
properly allowed in replevin. Wiley v. McGrath, 45 Atl. Rep. 331 (Pa.). 
he doctrine of punitive damages is firmly established in most jurisdictions as ap- 
plicable in general to actions in tort, though not in contract. Missouri, etc. R. R.Co.v. 
Humes, 115 U.S. 512. Contra, Bernard v. Poor, 38 Mass. 378; Bixby v. Dunlap, 56 
N.H. 456. In some jurisdictions which allow such damages in other tort actions, they 
are not allowed in replevin, probably on historical grounds. The principal case, how- 
ever, is in accord with the majority of the decisions, and states the better view. Brig- 
see Vv. Maybee, 21 Wend. 144. Contra, Butler v.. Mehrling, 15 Ul. 488; Hotchkiss v. 
Jones, 4 Ind. 260. The whole doctrine of puniti¥@ damages is, on principle, open to 
two objections: the state’s function of punishment is made over to a private individ- 
ual, and that individual thereby acquires something to which he is not entitled. But, 
if punitive damages are to be allowed at all, there seems to be no reason for a distinc- 
tion between the modern American action of replevin and trover. 


EvIDENCE — EXPERT TESTIMONY — AGE OF HANDWRITING. — He/d, tha‘ refusal 
to allow a handwriting expert to testify as to the age of documents offered i. evidence 
is error. Tally v. Cross, 26 So. Rep. 912 (Ala.). 

The cases on this point are conflicting, but the weight of authority-is in accord with 
the principal case. alton v. Hood, 34 Pa. St.' 365; Bank v. Hobbs, 77 Mass. 250. 
Contra, Cheney v. Dunlap, 20 Neb. 265; Sackett v. Spencer, 29 Barb. 180. On this ques- 
tion courts may well differ. Such evidence is certainly entitled to very little weight, for 
the appearance of any piece of writing is due largely to influences which are practically 
unascertainable. It seems a better doctrine to allow the trial judge to determine in 

‘each particular case whether the jury would be legitimately helped by an expert’s opinion. 
On this view the ruling of the trial judge would not be open to revision, and the principal 
case may, therefore, be questioned. 


EVIDENCE — MoDIFICATIONS BY PAROL— GRAIN ReEcEIPTS. — He/d, that a con- 
tract for the storage of grain evidenced by a receipt, which by statute is negotiable like 
a bill of lading, may not be modified by a subsequent parol agreement. Zhompson v. 
Thompson, 8t N. W. Rep. 543 (Minn.). See Nores. 


EVIDENCE — PEDIGREE — TESTIMONY AS TO CONTEMPORANEOUS Facts. — Heid, 
that the testimony by a member of the family to the common repute in the family is 
competent on questions of pedigree, both ancient andcontemporary. Smith v. Kenney, 
54S. W. Rep. 801 (Tex., Civ. App.). 

It is universal law, based on necessity, that the declarations of deceased persons, who 
are proved to have been related to the family, are receivable on — of igree, 
though based on the family repute, and not on the personal knowledge of the declarant. 
Monkton v. Attorney-General, 2 Russ. & M. 147. It is commonly stated that testi- 
mony by living members of the family is also admissible under the same circumstances. 
Van Sickle v. Gibson, 40 Mich. 170; Henderson v. Cargill, 31 Miss. 367. The better 
rule, however, is that such evidence is good only as to ancient matters of pedigree, and 
not as to contemporary facts, there being no adequate reason for the acceptance of 
hearsay evidence in the latter case. Doe v. Auldjo,5U.C.Q. B. 171. Jn re Hurl- 
burt’s iain 68 Vt. 366. The doctrine of the principal case, therefore, might well be 
qualifi 


EVIDENCE — PRIVILEGE — ATTORNEY AND CLIENT. — In an action to contest a will, 
the testimony of an attorney, who was a subscribing witness, as to communications 
made to him by the testator in reference to the will, was excluded. He/d, that it should 
have been admitted. Xern v. Kern, 55 N. E. Rep. 1004 (Ind.). 

The general rule is, that a legal adviser cannot be permitted to disclose communica- 
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tions, made to him in that capacity, unless the client consents. Greenough v. Gaskell, 
't Myl. & K. 101; Higbee v. Dresser, 103 Mass. §23. This is in order that ‘confidential 
communications may be made to an attorney without apprehension of disclosure. Ex- 
ception is generally made to this rule, in cases of contested wills, as to communications 
. made by the testator. It is said that, where both parties claim under the client, the reasons 
for the rule no longer apply. ussell v. Jackson, 9 Hare, 387; Doherty v. O’ Callaghan, 
157 Mass: 90. But this reasoning seems hardly sound, as even in such a case the real 
interests of the testator may still demand secrecy. The principal case can be supported, 
however, on the sounder view, that by making the attorney a subscribing witness the 


testator has waived the privilege. Denning v. Butcher, 91 Iowa, 425; Albertiv. New . 


York, etc. Ry., 18 N. Y. 77. 


EVIDENCE— PRIVILEGED COMMUNICATION—ATTORNEY AND CLIENT. — The 
plaintiff was present at, and took part in, a consultation between an attorney and his 
client. He/d, that the plaintiff’s statements to the attorney are privileged, and the 
defendant cannot compel the attorney to testify to them. Mariness v. Brown, 59 Pac. 
(Wash.). \ 


e English, and a number of the American courts,.treat all communications to an 


attorney as privileged, whether made by the client in person or by a third party on his 
account. Greenough v. Gaskell, 1 Myl. & K. 98; re Aspinwall, 7 Ben. 433. The 
principal case follows this line of decisions. On the other hand, many courts hold that 
no communication is privileged unlgss made by the client personally, and not in the 
presence of third persons. PeopléW. Buchanan, 145 N. Y.1; /n re O’Donahoe, Fed. 
‘Cas. No. 10435. On pone. it seems that the latter rule is preferable. The doctrine 
of privilege is founded on public policy. But such a serious exemption from the ordi- 
nary duties of witnesses should be confined as narrowly as is consistent with the policy 
in which it originates ; and there appears to be no reason for extending it further than 
to cover confidential communications between the attorney and his client. 


EVIDENCE — VIEW BY JURY— VALUATION OF LAND.—In proceedings to assess 
the value of land taken by eminent domain, 4e/d, that the impressions acquired by the 
jury after a view of the /ocus in guo are competent evidence. Chicago, etc. Ry. Co. v. 
Farwell, 81 N. W. Rep. 440 (Neb.). - 

When the jury is called upon to assess the value of land, the doctrine of this case is 
adopted by the weight of authority. Parks v. Boston, 32 Mass. 798; Springfield v. 
Dalby, 139 Ul. 34. Some courts, however, hold that the view by the jury can be used in 
such cases only to aid in applying the evidence given in court. C/ose v. Samm, 27 lowa, 


503; Machader v. Williams, 54 Ohio St. 344. This restriction is almost always imposed’ 


where the purposes of the view are other than the valuation of land. Wright v. Car- 
penter, 49 E31 607. Such a distinction seems based on no sound reasons, and the doc- 

_trine of the principal case might better be applied to all cases. The impressions of the 
jury should be better evidence than the second-hand reports of witnesses, and to ask the 
jury to forget what they have learned does not commend itself to reason. TZudly v. 
Fitchburg R. R. Co., 134 Mass. 499; Thomp., Trials, § 893. 


INSURANCE — LIFE INSURANCE — ASSIGNMENT OF Po.icy.— The plaintiff’s hus- 
band took out a policy of insurance on his life, naming the plaintiff as beneficiary, He 
pledged this policy to the defendants as security for a loan. e/d, that on his death 
the beneficiary, without repayment of the loan, can replevy the policy. Jackson Bank v. 
Williams, 26 So. Rep. 965 (Miss.). See NoTEs. 


INTERNATIONAL LAW— PRIZES — FISHING VESSELS.— Held, that coast fishing 
vessels employed in catching and bringing in fresh fish are exempt from seizure as prizes 
of war. Zhe Paguete Habana, The Lola, 20Sup. Ct.Rep.290. See NoTEs. 13 Harv. 
Law REV. 594. 


INTERPRETATION OF STATUTES — MARRIED WoMEN’s ACTS — EFFECT ON STAT- 
UTE OF LimITATIONS. — He/d, that a statute permitting married women to sue and be 
sued does not, by implication, repeal the clause in the statute of limitations providing 
that it shall not run against femes covert. Bliler v. Boswell, 59 Pac. Rep. 798 (Wy.). 


The contrary doctrine proceeds on the ground that the common law incapacity of © 


married women to sue alone was the reason for the saving clause in the statute of limi- 
tations, and that, this disability having been removed, the reason and the rule must fall 
together. Brown v. Cousens, 51 Me. 301; Cameron v. Smith, 50 Cal. 303. The present 
case maintains that an additional cause for the rule was the danger of the husband’s 
influence over the wife, impeding the exercise of her legal rights. As this influence 
still exists, therefore, although the incapacity is removed, the rule cannot be impliedly 


; 

24 

a 

; 
~~ * 


\ 


RECENT CASES. 


aled. Lindell Real Estate Co. v. Lindell, 142 Mo. 161; Ashley v. Rockwell, 43 Ohio 
“St. 386. The former view, though against the weight of authority, is more correct in 
theory, as the provision was probably designated to relieve cases of real disability, and 
not those of mere disinclination arising from marital influence. 


INTERPRETATION OF STATUTES— TAXATION — EXEMPTION. — Under a statute — 
exempting from taxation such college property as is “occupied by them or their officers 
for the purposes for which they were incorporated,” Ae/d, that a building used for a 
students’ dining hall, the president’s house, and certain houses leased to professors for 
dwelling-houses are exempt. President, etc. of Harvard College v. Assessors of Cam- 
ue 55 N. E. Rep. 844 (Mass.). 

The case is interesting —at least ay The decision is fairly clear as applied to 
the president’s house, since that is largely used for administrative purposes, and the 
occupation of it is practically a part of the presidential duties. The building used as a 
dining hall is also designed for college purposes — for the accommodation of the stu- 
dent body. But the case is not so clear. in regard to the houses of the professors. 
Under the same statute, houses owned by a college and rented to professors for their 
occupation were held not exempt. Walliams College v. Assessors of Williamstown, 167 
Mass. 505. The present case distinguishes on the ground that here the houses were 
used for professorial duties, and tends to a liberal construction of the statute in favor 
of the colleges—to exempt all college property indirectly connected with the college 
administration. 


Prersons — HusBAND AND WIFE—DestT.— Under a statute allowing married 
women to contract with their husbands, 4e/d, that a wife may prove a claim as creditor 
against her husband’s insolvent estate, though she cannot maintain an action at law 
against her husband. Weeks & Potter Co. v. Elliot, 45 Atl. Rep. 29 (Me.). oa 

The principal case is of interest because it passes-upon a point not before decided 
under the married women’s acts. In Maine and a majority of the other States, in 
which these acts grant to the wife the power to contract with her husband, other clauses 
are construed to withhold a remedy for the breach of such contracts, because of the 
bad policy in allowing husband and wife to be opposed to each other in actions at law. 
Crowther v. Crowther, 55 Me. 358; Chestnut v. Chestnut, 77 Ill. 346. Contra, May v. 
May, 9 Neb. 16; Wilson v. Wilson, 36 Cal. 447. This reason for denying the remedy 
applies only to actions between husband and wife personally. It is accordingly held 


_ that an action is maintainable by the wife’s executor on a contract made by her with 


her husband. Morrison v. Brown, 84 Me. 82. The principal case seems sound, and 
reaches a satisfactory result in saving the wife from an unnecessary disadvantage as 
against the other creditors of her husband. See Mayfield v. Kilgour, 31 Md. 240. 


PERSONS — INSANITY — CONTRACT FOR NECESSARIES.— The plaintiff’s intestate, 
an insane person, assigned two mortgages to the defendant, as consideration for her 
agreement to take care of him during the rest of his life. The contract was a fair one 
when made, and was ony rformed. In a-suit by the plaintiff to have the assignment 
set aside, he/d, that the defendant must reassign the mortgages, but only on payment 
of the value of the services rendered. Gilgallon v. Bishop, 61 N. Y. Supp. 467 (Sup. 
Ct., App. Div., Third Dept.). 

An insane person is everywhere held liable, whether the other party had notice or 
not, for the fair value of necessaries furnished him. Za Rue v. Gilkyson, 4 Pa. St. 375; 
Baxter v. Earl of Portsmouth, 2 C. & P. 178. This rule seems to have been incorrec 
applied in the principal case. The contract, when made, was reasonable, the defend- 


~ ant’s risk of loss balancing her chance of gain, since both depended on the duration of 


the intestate’s life. In the outcome, it proved favorable to the defendant, and therefore 
the court allows her to keep only the actual value of her services. The better result 
would have been reached if the court had taken the time of entering into the contract 
as the time to judge of its reasonableness, and refused to disturb it, since it was entirely 
executed. No case directly on the point has been discovered, but in a similar case, 


where the contract was with an infant, the position contended for was taken. _ Stone v. 
Dennison, 30 Mass. 1. =e 


PROPERTY — EASEMENTS— WAY OF NECEssITY. — The plaintiff divided his farm 
into two lots by conveying a strip of land to a railroad. Some years later natural gas 
was discovered on one lot. é/d, that the plaintiff has a way of necessity to pipe the 

as across the railroad to his house on the other lot. U4/ v. Ohio, etc. Ry, 34 S. E. 
$P-.934 (W. Va.). 
tis not clear on exactly what theory the court proceeds. Mere a occurri 
after the grant, will not give rise toan easement. Ziélis v. Blue Mountain Assn 41 A 
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Rep. 856 (N. H.) ; Morse v. Benson, 151 Mass. 440. There is, however, a doctrine that 
— an existing way of necessity may be used _ ae for all purposes that subsequently 

become necessary. Camp v. Whitman, 51 N. J. Eq. 467; Myer v. Dunn, 49 Conn. 71. 
Contra, London v. Riggs, 13°Ch. D. 798. The principal case cannot rest gn this theory, 
since a right to lay gas pipes seems hardly a legitimate incident to a right of way. Nei- 
ther will the doctrine of implied reservation of quasi-easements support the result, since 
no such user of the land was apparent at the time of the grant. Cardbrey v. Willis, 89 
Mass. 369; Zuabor v. Bradley, 18 N. Y. 109. Furthermore, since it does not appear 
that the plaintiff had absolutely no other access to his land, no real necessity is shown. 
It seems, therefore, impossible to support the principal case on any theory. 


PROPERTY — STATUTE OF UsES— RESULTING UsE.— A husband purchased land 
with his own money, but had the conveyance made to his wife, under circumstances 
showing an intention to create a use in his favor. e/d, that this resulting use is exe- 
cuted by the Statute of Uses, and the legal estate is vested in the husband. Fe//ows v. 
_ Ripley, 45 Atl. Rep. 138 (N. H.). 

his decision follows the settled law in New Hampshire. Osgood v. Eaton, 62 N. H.- 
12, But the doctrine is utterly opposed to common law principles. It was early 
ecided that the Statute of Uses does not execute a use upon a use. TZyrrel’s Case, 
Dyer,1 5 5. Hence a use limited after a conveyance, in which one use has been already 
declared to the grantee, is valid only in equity. Doe v. Passingham, 6 B. & C. 305. 
Since modern deeds invariably contain the declaration of a use to the grantee, the 
courts, in a case like the present, hold uniformly that the nominal grantee takes the 
legal title, subject to a resulting trust in favor of the party paying the purchase-money. 
Dyer v. Dyer, 2 Cox, 92; Guthrie v. Gardner, 19 Wend. 414. , some states, how- 
ever, these resulting trusts are specifically abolished by statute, and the estate vests 
absolutely in the first grantee. “Schultze v. Mew York City, 103 N. Y. 307; Campbell v. 
Campbell, 70 Wis. 311. It seems better policy, if a radical change in the law is desired, 
to have it accomplished by legislative action rather than by judicial legislation. 


QuasiI-ConTRACTS — COMMON CARRIERS — EXCESSIVE CHARGES. — After dispute, 
the plaintiff paid tolls to a navigation company, whose charter only authorized the col- 
lection of reasonable tolls. e/d, that, although the tolls were unreasonable, the excess 
cannot be recovered back, since no formal protest was made. Monongahela Navigation 
Co. v. Wood, 45 Atl. Rep. 73 (Pa.). 

The general doctrine is that money paid to induce the performance of a duty which 
one has a legal right to demand can . recovered back. Svee/e v. Williams, 8 Ex. 625; 
Parker v. Great Western Ry.,7 M. & G. 253. The absence of protest is not decisive 

inst the plaintiff, since the defendant may nevertheless have obtained the money by 
what the law regards as compulsion, and it may therefore be unconscionable for him to 
keep it. Lamborn v. County Comrs.,97 U.S.181. In the principal case, however, the 
question of reasonableness being purely one of opinion, it is most probable that the 
money was paid as a compromise of the dispute. The absence of protest tends to 
strengthen this view, according to which the case falls within the general rule, and | 
there can be no recovery of the money paid, since it is not unconscionable for the de- 
a to abide by the results of your 4 acompromise. Richmond v. Union, etc. Co., 87 

Y. 240. 


SALES — INTOXICATING Liquors — SoctaL CLuBs.— The defendant, an incorpo- 
rated social club of limited membership, furnished liquor only to members of the club, 
for checks bought of the steward. He/d, that the defendant is subject to the tax im- 
em for “selling” liquors. United States v. Alexis Club, 98 Fed. Rep. 725 (Dist. Ct., 

a. 


). 
The weight of authority supports this decision. State v. Soule, 74 Mich. 250; State 
v. Nets, 108 N. C. 787; Marmont v. State, 48 Ind. 21. An opposite line of cases 
regards the transaction as “no more than an equitable mode by which the cost of the 
liquor used by members of the club is divided among them in proportion to the quan- 
tity which each member uses.” Piedmont Club v. Commonwealth, 87 Va. 540; Graff 
v. Evans, 8 Q. B. D. 373; Klein v. Livingston Club, 177 Pa. St. 224. As there is 
here a transfer of the legal title to the liquor from the club to the individual for a 
money consideration, it is difficult to see what element of a sale is lacking. Jenkins v. 
Brown, 14 Q. B. 496. It may be doubtful whether these sales are within the spirit of 
the legislative prohibition, but this consideration seems hardly sufficient to prevent the 
application of the plain words of. the statute. The principal case is believed to take 
e sounder view. See 10 Harv. Law REv, 125. 
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(ues — PASSING OF TITLE — PRESUMPTION OF INTENTION. — The plaintiff agreed 
to Sell, and the defendant agreed to buy, a stack of hay. The stack was to be weighed, 
and the vendee charged accordingly. The hay was accidentally destroyed before it was 
weighed. /Ye/d, that the title had passed to the vendee, and therefore he must bear the 
loss. Young v. Minker, 59 Pac. Rep. 622 (Col., C. A.). 

In order to effect a sale it is necessary that the vendor and vendee shall contempo- 
raneously agree that the title shall pass. Benj., Sales, 7th ed. ch. III. Itis universally 
held that if the price of the goods is to be determined by a subsequent ascertainment of 
their weight, there is a frima facie presumption that the parties do not intend the 
title to pass before the goods are weighed. Simmons v. Swift, 5 B. & C. 857; Klein v. 
Tupper, 52 N. Y. 550; Zhe Elgee Cotton Cases, 22 Wall. 180. This presumption seems 
based upon an inference which is weak and conjectural. For, since both parties will 
usually take part in the act of weighing, there is little reason to suppose that the title 
to the property was intended to be in one. of the parties rather than the other at the 
time when this act is performed. Black., Sales, 2d ed. 175, 242. A better view ap- 
pears to be that the intention is to be ascertained, like any matter of fact, from a consid- 
eration of all the evidence in the case without the aid of any rule of presumption. 
This is the view of the principal case, which, though opposed to the settled law in other 
jurisdictions, is strongly to be commended. 


SURETYSHIP — STATUTE OF FRauDs. — The plaintiffs were employed by a con- 
‘tractor to work upon a house which the contractor was building for the defendant. 
The plaintiffs hesitated to go on with the work, when the defendant promised them he 
would see that they were paid if they would continue. é/d, that the promise of the 
defendant is not within the statute of frauds. A/mond v. Hart, 61 N.Y. Supp. 849 
(Sup. Ct., App. Div., Fourth Dept.). 

The promise is clearly within the terms of the statute. The court applies to the case, 
however, the general doctrine that it was not intended to include within the operation 
of the statute promises of guaranty the consideration for which moves directly from the 


promisee to the guarantor. As an original question this notion would appear to be — 


uite erroneous, but it is probably finally established by the authorities. Raabe v. 

quier, 148 N. Y. 81; Davis v. Patrick, 141 U.S. 479. It Yad its origin no doubt in a 
feeling that the guarantor, having received a particular benefit as a result of his promise, 
ought to be subjected to some liability therefor. But the proper remedy, it would seem, 
would have been an action in guwasi contract. A suggestion to this effect is found in 
the early case of Williams v. Leper, 3 Burr. 1886. he objection does not go merel 
to the form of the action. The measure of damages in guasi contract would be obvi- 
ously different from what it is in an action on the guaranty, so that the substantive 
oe of the parties are affected. The application of the accepted rule to the facts 
of the principal case is, however, sound. 


REVIEWS. 


AMERICAN BankKRupPTCY REPORTS ANNOTATED. Reporting the Bank- 
ruptcy Decisions and Opinions in the United States of the Federal Courts, 
State Courts, and Referees in Bankruptcy. Vol. II. Edited by Wm. 
Miller Collier. Albany, N. Y.: Matthew Bender. 1900. pp. xxiv, 881. 


REPORT OF THE TWENTY-SECOND ANNUAL MEETING OF THE AMERI- 
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30. 1899., Philadelphia: Dando Printing and Publishing Company. 
1899. p. 744. 


A TREATISE ON THE Law or Wits. By H. C. Underhill. In two 
volumes. Chicago: T. H. Flood and Company. 1900. pp. cxlii, 698, 
xvi, 699-1501. Review will follow. 
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Reporter. Manchester: The John B. Clarke Company. 1900. pp. 
652. 
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Bailments—Hale (Hornbook). 

Bills and Notes—Norton (Horn- 
book); Johnson’s Cases. — 

Blackstone—Browne. 

Carriers—Hale (Hornbook). 

Code Pleading-—Bliss. 

Commentaries — Browne’s — Black- 
stone; Browne’s Kent. 


Commercial Paper—Norton (Horn- | 


book); Johnson’s Cases. 
Common-Law Pleading — Shipman 
(Hornbook); Brooke’s Outline. 
Conflict of Laws—Hornbook in prep- 
aration. 
Constitutional Law-—Black (Homn- 
book); Smith’s Oases. 
Contracts—Clark (Hornvook); Hop- 
kins’ Cases. 


Corporations — Clark . (Hornbook) ; | 


Smith’s Cases; Shepard’s Cases; 
Cumming’s Cases. 

Corporations, Public — Abbott’s 
Cases. 

Criminal Law—Olark (Hornbook); 
Clark’s Cases; Fisher’s Cases. 

Criminal Procedure—Clark (Horn- 
book). 

Damages—Hale (Hornbook); 
chem’s Cases. 

Dictionaries—Black. 

Domestic Relations—Tiffany (Horn- 
book). 

Elementary Law—Smith (Horn- 
book). 


Equity—Fetter (Hornbook); Fet- 
ter’s Cases; Pattee’s Gases. 

Hquity Pleading—Shipman (Horn- 
book). 

Bvidence — McKelvey (Hornbook) ; 
Hughes’ Cases; Wilgus’ Cases; 
Gates’ Cases. 

Executors—Croswell (Hornbook). 
Insurance—Dlliott’s Outline; Blli- 
ott’s Cases; Hornbook in prepara- 
tion. 

International Law—Glenn (Horn- 
book). 

Interpretation—Black: (Hornbook). 
Jurisprudence—Holland; Keener. 
Mortgagea—Hornbook in prepara- 
tion. 

Negligence—Hornbook in prepara- 
tion, 

Partnership—George (Hornbook). 
Personal Property — Van Zile’s 
Cases; Griffin’s Cases. 

Pleading, Code—Bliss.. 

Pleading, Common Law—Shipman 
(Hornbook). 


Pleading, Hquity—Shipman (Horn- 


book). 
Railway Law—Baldwin’s Cases. 
Real Property — Hopkins (Horn- 
book); Chicago College of Law 
Cases; Gates’ Cases. 
Sales—Tiffany (Hornbook). 
Succession—Mechem’s Cases. 


Torts—Jaggard, 2 vols. (Hornbook) ; 


Hale, 1 vol. (Hornbook); Chase’s 
Cases, 


Wills—Abbott’s Cases; Oassoday; 


Hornbook in preparation. 


% 


We make a specialty of law school publications. 


Send Law School Catologue, 


West Publishing Co., St. Paul, [linn. 
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